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THURSDAY, DECEMBER 2, 2021, 11:04 A M

THE ARBI TRATOR: As | recall correctly, we ended
wth M. Davis yesterday. | believe it is -- have we
yiel ded the floor to M. Mtthews?

MR. CARPENTER: Yeah, we yielded the floor for
cross on M. Davis.

THE ARBI TRATOR: (Ckay. I'msorry. (Good.

Then let's proceed.
And, M. Davis, you are still under oath.

THE W TNESS:. Ckay.

THE ARBI TRATOR: Thank you. GCh, and
M. Matthews, | did receive the PDF of your
Exhi bit 50A. No problens. | did send an e-nai
acknow edgenent, but | did want to |let you know | did
receive it, and | have it -- | have it printed.

MR. MATTHEWS:  All right. Thank you very nuch.

THE ARBI TRATOR: Along with your 1A through 49A

MR. MATTHEWS: Al right. Perfect.

THE ARBI TRATOR  Thank you.

MR. MATTHEWS: Al right.

And |"msorry, was M. Davis sworn in?

THE ARBI TRATOR: He is still under oath.

MR. MATTHEWS: Still under oath, okay.

THE ARBI TRATOR: And that w Il probably be ny
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practice, once | swear them to the extent they take

a seat -- for exanple, before, M. Rajaee was
previously sworn. Wen he re-sits in the chair, t
| would just remnd himthat he's still under oath

That woul d be the case for any wtness until | use

the magic words to counsel, is this witness rel eased.

When you say yes, then their responsibilities to
testify here are deened conpl eted and concl uded.
| won't readmnister it every tine it's said.

MR MATTHEWS: O course. Under st ood.

M CHAE S. HAWES,
havi ng been previously duly sworn, testified

as foll ows:

CROSS- EXAM NATI ON
BY MR MATTHEWSG:

Q ©&ood norning, M. Davis.

A  (Good norning.

Q Thanks -- thanks for joining us. | know
yesterday was a |long day, so | appreciate everyone
com ng back today.

So, M. Davis, | want to go through just
few things fromyour testinony yesterday and just

general .

hen

But

a

I n
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Now, | believe yesterday you testified that
you made an investnment in TopDevz in the anount of
$750, 000; correct?

A Correct.

Q And that was broken down into three separate
paynents; correct?

A Correct.

Q And so the three paynents, they were equal,
equal anounts of $250, 000; correct?

A Correct, to ny recollection.

Q ay.

MR. CARPENTER: Pardon ne. Renenber to speak
clearly.

BY MR, MATTHEWS:

Q Now, M. Davis, those $250,000 paynents each
came from Porter Consulting; is that correct?

A That is correct.

Q Al right. And the first paynent actually
was nmade from Porter Consulting to Mobile Mnster;
correct?

A Correct.

Q Al right. Now, we'll get back to that in
just a mnute, but you said yesterday that you had
only entered into one Operating Agreenent for

TopDevz; isn't that right?
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A So for TopDevz, the only executed by both
parties' agreenent that we have is the one that we've
actually been | ooking at through the course of this
trial.

Q GCkay. So your answer is that you only
si gned one Qperating Agreenent for TopDevz; right?

A No, that's not ny answer.

Q So are you saying that you signed anot her
operating agreenent for TopDevz?

A | did.

Q GCkay. D d M. Rajaee execute any other
Operati ng Agreenent for TopDevz?

A Not that |I'maware of.

Q Okay. So the only operating agreenent that
both parties signed is the one dated May 9th of 2017;
correct?

A Correct.

Q Al right. So we're going go to that
exhibit in a nmonment. Actually, let's bring up that
exhibit. 1've marked it as Exhibit 1A ['Il share
my screen.

THE ARBI TRATOR: That's fine to bring up 1A

MR. MATTHEWS: Ckay. Thank you.

Q So I'mlooking at what's been marked as

Exhi bit 1A. And going on to the next page, which the
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front page is a disclainmer. And this goes on to
state this is the Operating Agreenent for TopDevz,
LLC. It's dated May 9th of 2017.
Does this ook |ike the Operating Agreenent
for TopDevz, LLC, dated May 9th of 2017, M. Davis?
A  Yes.
Q Okay. And according to this Operating
Agreenent, M. Rajaee was the manager; correct?
A Correct.
Q Al right. And I want to go down, just to
confirm
Now, this is the signature page, page 31, of
the Qperating Agreenent. It |ists Ashkan Raj aee, and
it also lists Tyler Brandon Davis at the very bottom
at the very bottom
| s Tyl er Brandon Davis you?
A It is.
Q Okay. And this is your signature at the
bottom of page 31; correct?
A It is.
Q Al right. And nowwe'll go to Exhibit B.
This is the nenber capital contributions.
Do you recall seeing this page?
A  Yes.
Q And you'll note that it's blank; correct?
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A Correct.
Q It doesn't include the ownership of the

menbers in this; correct?

A Correct.

Q And it doesn't |ist your capital
contribution of $750,000; correct?

A Correct.

Q So are you saying that you didn't nmake an
i nvest nent of $750,000 into TopDevz?

A No, I'mnot saying that.

Q But it's not on this page.

A  No, it's not.

Q So you're certain that you nmade an
I nvest nent of 750,000 in TopDevz?

A Hundred percent.

Q OCkay. So let's go back to the fact that
this is your signature on the bottom of page 31.

You can confirmthat that's your signature;
correct?

A Correct.

Q And your testinony yesterday was that there
was never an anendnent to this Operating Agreenent;
isn't that right?

A It was executed by both parti es.

Q That's not ny question.
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My question is, your testinony yesterday was
that there wasn't an amendnent to this Operating
Agreenent; right?

MR. CARPENTER:  (nj ection; argunentative, asked
and answer ed.

THE ARBI TRATOR:  Well, | think we're still
wai ting for the answer. You can answer, M. Davis.

THE W TNESS: Yeah, there's no executed
amendnment to this Operating Agreenent.
BY MR MATTHEWS:

Q So it's your testinony that there was never
an anendnent to this operating agreenent?

A Correct, there was no executed anendnent to
this agreenent.

Q Al right. Let's go to paragraph 3.1.

Now, at the bottom of page [sic] 3.1, it
says -- it says, "Each Menber" -- let's get out of
here for a second.

So it says, "Each Menber wll contribute to
the capital of the Conpany as the Menber's initial
Capital Contribution the noney or property,"” and then
It says the letters "TBD'; correct?

A |t does.
Q And your understanding is that TBD neans to

be determ ned; correct?
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A Correct.
Q And after the letters TBD, in brackets, it
or services"; correct?

A Correct.

Q And it's your testinony that this has never
been anmended; correct?

A Correct.

Q Now, M. Davis, when you formed TopDevz, you
knew t hat M. Rajaee was a Canadian citizen; right?

A | do.

Q And you discussed with himthe fact that he
had certain visa requirenents; correct?

A Yes, we did.

Q And you understood that in connection with
his visa requirenents he had to have a 51-percent
ownership in TopDevz; correct?

A | don't know that that's true.

Q Is that sonething you discussed with
M. Raj aee?

A It was discussed, but yeah, whether that's
true or not, I'mnot -- |I've never received docunents
as to whether that's actually a true statenent.

Q So you had discussed with M. Rajaee the
fact that he had to have a 51-percent ownership in

TopDevz; correct?
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A He indicated that he did.

Q GCkay. And so it was your understanding that
when you entered into this Qperating Agreenent, he
had to have a 51-percent ownership in the conpany;
correct?

A Can you repeat the question?

Q It was your understandi ng, based on those
conversations, that when entering into the Qperating
Agreenent, M. Rajaee had to have a 51-percent
ownership in the conpany; correct?

MR. CARPENTER. Calls for a |egal conclusion.
BY MR MATTHEWS:

Q Wwell, based on your understanding --

THE ARBI TRATOR Let ne rule.

| believe that as he phrased the question,
It sinply asked for M. Davis's understandi ng.

So with that qualification, if you have an
under st andi ng, M. Davis, you nmay answer the
guesti on.

THE WTNESS: No. As far as when those
conversations occurred, when -- the conversations of
his need for that ownership, when that occurred, |
don't know if it was before or after this.

BY MR, MATTHEWS:

Q So your understanding -- your testinony is
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t hat when you entered into this Operating Agreenent,
you did not believe that M. Rajaee had to be a
51- percent owner of the conpany?

A  No. Wat I'msaying is the conversations
that we had regarding his L-1 visa requirenents, |'m
not sure if they cane before or after this.

Q But you did have conversations about his L-1
Vi sa requirenents; correct?

A W did.

Q And pursuant to those L-1 visa
requi renents -- or conversations, he stated that he
had to have a 51-percent ownership in the conpany;
correct?

A Yes.

Q And you didn't contest -- that you didn't
contest that fact; correct?

A | didn't contest that fact? | didn't, yeah,
contest that fact.

Q Okay. And so if he was going to have a
51- percent ownership in the conpany, that woul d nean
t hat you woul d have a 49-percent ownership in the
conpany; correct?

A That's what it would nean, correct.

Q Al right. And you received -- your

testinony yesterday was that you received K-1s from
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TopDevz every year; correct?

A Correct.

Q And you received a K-1 for the year 2019;
correct?

A Correct.

Q Let's go to what's been nmarked as

Exhi bit 2A.
THE ARBI TRATOR | cannot read what this is.
MR MATTHEWS: |'mgoing to zoomin, if it
hel ps.

THE ARBI TRATOR: Well, don't we have a nore
| egi ble copy of it in the full copy of the 2019 tax
returns that we could | ook at?

MR. CARPENTER: Yeah. |'Il object to this. |
have not seen it before today. It appears to be a
screenshot, and it varies fromthe corporate record
production. To the extent it's duplicative, we don't
need it; to the extent it's new, I'll challenge the
foundation of it and say it wasn't produced.

THE ARBI TRATOR: Al right. Wll, I"'mgoing to
sustain that because | can't read what | have on ny
hard copy. So let's go to the one that was narked,
which | believe was -- which has the entirety, which
| believe is Exhibit 9. No, it's 10. Let's go to
Exhi bit 10.
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MR. MATTHEWS:  Just to clarify, are you saying
Exhi bit 10 for M. Davis?

THE ARBI TRATOR: | am saying that Exhibit 10 is
the entirety of the tax return, 2019 tax return, for
TopDevz that included -- we reviewed them
yesterday -- both of the K-1s for M. Rajaee and
M. Davis. And since it's |egible and has al ready
been adm tted w thout objection, we should |look at it
to get the information that you' d like to elicit from
M. Davis.

MR. MATTHEWS: Happy to go there. | just don't
have a copy of that. | believe that that was
produced or uploaded -- so we can go back to that in
a nmonent .

THE ARBI TRATOR: Well, let ne just see if | can

hel p out a bit here.
MR, MATTHEWS:  Sure.

THE ARBI TRATOR: |'mnot sure how | give you
screen-share when | pull it up, but let's see what we
can do.

MR. MATTHEWS: So | can bring it up now as
Exhi bit 44A, if that helps. It's probably easier to
do it this way.

THE ARBI TRATOR: Hold on. 44A is your -- is

that the entirety of the tax return?
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MR. MATTHEWS: This is the K-1 for M. Davis,
2019.

THE ARBI TRATOR: Al right. Well
M. Carpenter, have you had a chance to look at it?

MR. CARPENTER: Yes, | have.

THE ARBI TRATOR: (Ckay. And you're fine with
t hat ?

MR. CARPENTER:  Yes.

THE ARBI TRATOR Ckay. Al right. Then we'll
use 44A. Excellent.

MR. MATTHEWS: Al right. Geat.

Q So, M. Davis, you said previously that you
recei ved your K-1 for 2019; correct?

A Correct.

Q Al right. And this is the K-1 for TopDevz;
correct?

A Correct.

Q Now, we're looking at Exhibit 44A. It's
dated 2019. It says "Schedule K-1." And section F
lists Tyler B. Davis. |Is that you?

A That's ne.

Q Al right. And |ooking at section J, it
states that the profit at the beginning for you is
49 percent --

A Correct.
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Q ~-- is that correct?
A That's what it says.
Q And it states that the ending profit is

49 percent; correct?

A Correct.
Q Do you -- you received this; correct?
A Correct.

Q And you didn't contest this; correct?
A In an LLC, ownership and profit and | oss
di stributions can vary. They're not the sane.
Q The question is you didn't contest this;
correct?
A No, | didn't contest it.
Q kay. So you never contacted Jennifer
G aser and attenpted to contest this docunent?
A Wiy would | have a need to contest?
Q Thank you.
Let ne get out of screen-share for a nonent.
You know what, actually, | just realized
sonet hing. Yeah, there we go. kay, never m nd.
So | want to go to Exhibit 65 of
M. Rajaee's declaration in support of his
opposi tion.
THE ARBI TRATOR: All right. You're going to

screen-share that?
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MR, MATTHEWS: | will, yes.
THE ARBI TRATOR: It's a check detail ?
MR. MATTHEWS: It is -- let's see here.

Correct, yes.

Q So, M. Davis, you nentioned yesterday that
there was a capital call that you participated in
around Novenber of 2020; correct?

A Correct.

Q And do you recall being contacted by Siarra
Wod regarding the capital call?

A | did, correct.

Q@ Okay. And you recall that the capital cal
was for $76,000; correct?

A Correct.

Q Al right. And you wote a check for your
portion of the capital call; correct?

A | did not wite that check.

Q D d you sign the check?

A | didn't sign that check either.

Q D d you issue a check from TopDevz for your
capital call?

A | did. | authorized the check to be witten
to TopDevz.

Q Okay. And that check was for the anpunt of
$37,240; correct?
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A Correct.
Q And you're aware that $37,240 is exactly
49 percent of $76, 0007

A |I'maware of that.
Q I'msorry. | didn't get your answer.
A |I'maware of that, yeah.

Q And this check was issued from Mason
Bui | di ng & Desi gn?

A Correct.

Q So there was a check that was issued from
your conpany, Mason Buil ding & Design, for your
personal capital contribution to TopDevz?

A Yes. The request cane in, | was out of
town, and so ny business partner at Mason Buil di ng
wote that check, deposited it into TopDevz, and then
| wote a check to Mason Buil ding & Design several
days after that.

Q Okay. So your testinony is that the check
for your personal capital contribution from TopDevz
was i ssued fromthe conpany Mason Buil di ng & Desi gn;
correct?

A Correct.

Q And you previously testified that all of
your investnent paynents or your investnents into

TopDevz prior to that capital call were from Porter
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Consulting; correct?

A Yes, they were issued out of ny Porter
Consul ting account.

Q Okay. And, again, the first paynent went
fromPorter Consulting to Mobile Mnster; correct?

A It went to Mobile Mnster because TopDevz
didn't have a bank account at that tine.

Q Wll, that's not ny question.

My question is, it went from Porter

Consulting to Mobile Monster; correct?

A Correct.
Q Gkay. And that was for $250, 0007
A Correct.

Q Now, isn't it true that Mason Building &
Desi gn had received a PPP | oan in the anmount of
$91, 000 that was approved on April 11th of 20207

MR. CARPENTER: 1'Il object to it being
irrel evant and confidential and not germane to this
proceedi ng.

THE ARBI TRATOR:  Sust ai ned.

MR. MATTHEWS: May | be heard on that issue?

THE ARBI TRATOR: |'Il let you be heard, but
Mason Building isn't here. |Its affairs are not an
issue. | have a very limted set of issues that have

been put forth before ne. Maybe this has bearing on
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sonet hing for the broader dispute, but | have a very
narrow set of issues, and | do not see it's relevant.
So yes, you nay nmake your argunent.

MR. MATTHEWS: It may be relevant to the broader
di spute, but | think that the broader dispute is

directly relevant to the decision that's being nade

her e.

THE ARBI TRATOR: | will not be deciding the
broader dispute. | am-- please, Counsel, bear in
mnd, I wll only be deciding the issues that have
been tee'd up by M. Davis's petition. | wll not go

beyond t hat.
MR. MATTHEWS: No problem
kay. So just to -- actually, I'lIl nove on.
Strike that.

Q Let's talk nore about the 51-49 ownership
di stribution between the parti es.

Now, before, we tal ked about Exhibit Ato
the Qperating Agreenent. Do you recall that?

MR. CARPENTER: 1'Il object to the questioning,
that it contains a statenment of fact recording
ownership distribution of the parties of 51-49. It's
not a questi on.

THE ARBI TRATOR: | need to hear the question
back.
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Ms. Court Reporter, could you read it back
so | can hear it?
(Record read as foll ows:
"Q Now, before, we tal ked

about Exhibit A to the Operating

Agreenent. Do you recall that?")

THE REPORTER: Did you want a prior one to that?

THE ARBI TRATOR: Well, | think he was just asked
if he recalls Exhibit A

kay. You can answer that, M. Davis.
THE WTNESS: W didn't review Exhibit A
THE ARBI TRATOR: Al right.
BY MR MATTHEWSG:

Q W reviewed Exhibit B.

So do you recall reviewing Exhibit B to the
Qperating Agreenent for TopDevz?

A  Yes.

Q kay. And, again, just to be clear, you
said that you made an investnent of $750,000 into
TopDevz; correct?

A Correct.

Q The investnent, however, is not listed on
Exhi bit B; correct?

A Correct.

Q And that fact was omtted fromExhibit B
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correct?

A Correct.

Q So that was a m stake; correct?

A A mstake, no. It wasn't a m stake.

Q Wll, you said that you nmade an i nvest nent
of $750,000 into the conpany, but it's not listed on
the capital contribution page. Isn't that a m stake?

A No.

MR. CARPENTER  (Objection; argumentative,

THE WTNESS: It's not a m stake.

THE ARBI TRATOR:  Sust ai ned.

BY MR MATTHEWS:

Q That's an om ssion, though; correct?

A Correct.

Q Let's tal k about your correspondence with
M. Rajaee and Jennifer {d aser.

You' re aware of who Jennifer d aser is;
correct?

A Correct.

Q And Jennifer @ aser is the accountant for
TopDevz; correct?

A Correct.

Q And let's goto Exhibit 5A. 1'Il get out of
screen-share and get the docunent.

THE ARBI TRATOR: Those are e-mails, sone kind of
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e-mai | chain?

MR. MATTHEWS: Correct.

THE ARBI TRATOR: (Okay. M. Carpenter, any
obj ection?

MR. CARPENTER: | don't have it here. |'m
trying to find it.

THE ARBI TRATOR:  All right. Well --

MR. CARPENTER Hold on a nonent. 5A is it?

MR MATTHEWS: Correct.

THE ARBI TRATOR: Al right. Wll, I"'mgoing to
allowit. It looks |ike e-mails.

Go ahead, M. Matthews. You can

screen-share.

MR. CARPENTER: Can you tell nme what page of the
223-page PDF it is?

MR, MATTHEWS: It looks like, I think, it's page
45,

MR. CARPENTER: (Okay. No objection.
BY MR MATTHEWSG:

Q So, M. Davis, you received this e-mail from
M. Raj aee on February 24th, 2020; correct?

A Correct.

Q And this e-mail includes yourself and
Jennifer 3 aser; correct?

A Correct.
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Q And, again, Jennifer daser is the
accountant for TopDevz; correct?

A Correct.

Q And your e-mail address that is listed on
here is Tyl er @opDevz. com correct?

A Correct.

Q Al right. So M. Rajaee sent an e-mail --
now, this is actually -- I want to be cl ear about
t his.

The e-mail on February 24th, Mnday, at
2:54 p.m, is from Ashkan Rajaee to Jennifer d aser,
and you're copied on this; correct?

A Correct.

Q Al right. And the e-mail states, "MW
ownership in TopDevz 51 percent, Tyler 49 percent.
Tyl er please confirm™

That's what it states; correct?

A Correct.

Q And you responded on February 24th, 2020, at
2:58 p.m fromyour Tyl er@opDevz.com account;
correct?

A Correct.

Q And your statenent is, "This is correct”;
right?

A Correct.
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Q And that e-mail includes Jennifer d aser on
t he correspondence; correct?

A Correct.

Q Oay. I'mgoing to stop sharing.

Let ne go back to Exhibit 1A, and that's the

Qperating Agreenent for TopDevz.

THE ARBI TRATOR: Do you know what paragraph
we're going to?

MR. MATTHEWS: Yes. W're going to go to
par agraph 2. 9.
Al'l right.
CARPENTER: \Where are you goi ng, Jordan?
MATTHEWS:  |t's paragraph 2.09.
CARPENTER:  Ckay.
MATTHEWS: Sorry, |'ll just scroll down

2335

her e.

Q Al right. So paragraph 2.9 tal ks about
managenment of TopDevz; correct?

A Correct.

Q And the manager who's identified in
paragraph 2.9 is Ashkan Raj aee; correct?

A Correct.

Q You are not identified as the manager of
TopDevz; correct?

A Correct.
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Q And, again, your testinony is that this has
not been anended; correct?

A Correct.

Q Let's go to Exhibit 28A

THE ARBI TRATOR: And could you give
M. Carpenter just an approxi mation of where that is
in the bundle of exhibits.

MR. MATTHEWS: Absol utely.

THE ARBI TRATOR. Mne is not |egible, just so.

MR, CARPENTER  28?

MR MATTHEWS: It's at page 102.

MR. CARPENTER 1027

MR. MATTHEWS: 103 is the actual docunent.
will zoomin here.

THE ARBI TRATOR: What is it?

MR. MATTHEWS: This is text correspondence
between M. Davis and M. Raj aee.

MR. CARPENTER  You know, I'Ill just -- for
pur poses of the texts, I'll try to be -- not read
everything in advance. 1'Ill assune it's okay
until -- if | see a problem 1'Il speak up. o
ahead.
BY MR MATTHEWS:

Q So just for purposes of context, this is

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o~ W DN P

N D N N NN BB P P P PP PR
g A W N P O © 0 N O 0o A W N P O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 329

t ext correspondence between you and M. Raj aee;
correct?

A Correct.

Q Al right. And I'm/looking at the bottom of
the left-hand side, it's tine-stanped Cctober 16th of
2019.

Do you see that?

A  No, | do not.

Q I'mlooking at the bottomhere. It says
"2019-6" -- "-10-16."

Do you see that?

A | do.

Q GCkay. So that would be October 16th of
2019. Does that sound right?

A | would have to go back and | ook at ny
phone.

Q Wwell, does 2019-10-16 sound |ike Cctober
16t h of 20197

A Yes, it does. \Wether it's correct or not,
|"d have to | ook at ny phone.

Q Let's go up to the top right-hand side of
t he page.

Now, on the left-hand side, |I'mjust going
to read what it says. It says, "Sorry, | was in a

neeting. So essentially what has been determned is
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that wwthout a jet we can't grow t he conpany above 10
ml| or is the preferred size 10 m|? Qoviously,
there are sone benefits to not growing it bigger,
lifestyle, et cetera. Who are you planning on
| etting go?"

Does that sound |ike an accurate readi ng of
t hat statenent?

MR. CARPENTER: Are you asking himto read the
docunent ?

MR. MATTHEWS: No. |I'masking himif that is an
accurate assessnent of what it says.

THE ARBI TRATOR: \What it says by who? See, this
I's one of the problens | always encounter in
arbitrations where texts are put up. W -- | don't
know who's in this exchange. So |I don't know what
"' m | ooking at.

MR. MATTHEWS: So this is an exchange between
M. Davis and M. Raj aee.

THE ARBI TRATOR: Well, you're saying that, but
you're not testifying. So do we have soneone who is
going to authenticate this?

BY MR MATTHEWS:

Q M. Davis, did you send the nessage t hat

starts with, "Sorry, | was in a neeting"? D d you

send that nessage?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o~ W DN P

N D N N NN BB P P P PP PR
g A W N P O © 0 N O 0o A W N P O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 331

A  Yes.

Q GCkay. And this is your nmessage -- or text
correspondence between and you M. Raj aee; correct?

A Yes, it is a text nessage between ne and
Ashkan Raj aee.

Q GCkay. And your nessages are on the
| eft-hand side; correct?

A Correct.

Q And M. Rajaee's correspondence is on the
ri ght-hand side; correct?

A Correct.

Q Al right. Now, can you read the top

nmessage where it starts with "Sorry, | was in a
meeting."
A "Sorry, | was in a neeting. So essentially

what has been determined is that without a jet we
can't grow the conpany above 10 mllion, or is this a
preferred size, 10 mllion. Cbviously there are sone
benefits to not growi ng any bigger, lifestyle, et
cetera. W are you planning on letting go?"

Q GCkay. And that is the statenent that you
wote to M. Rajaee; correct?

A Correct.

Q Al right. Now, you received a response,

which is right below that; correct?
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A Correct.
Q And it says, "Not at all. You said you want

to build it the way Matt did so that's what |'m
doi ng. "
Wo is he referring to?

A He's referring to Matt MKay.

Q And Matt McKay is from Surge, LLC?

A Mitt MKay is from Surge, LLC

Q And that was a prior venture you were in
with M. Rajaee?

A Correct.
Q Now, | want to go down just bel ow that,
whi ch has been highlighted in blue.

And, again, on the left-hand side is your
correspondence; correct.

A Correct.

Q And the first line that's been highlighted
says, "I'mnot trying to tell you how to run your
show'; correct?

A Correct.

Q And then right belowthat it says, "If |
could help you with the jet right now | woul d";
correct?

A Correct.

Q So you testified yesterday that you were not
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aware of Modbile Mnster; correct?

MR. CARPENTER: (bjection; msstates testinony.

THE ARBI TRATOR: | believe that's correct. |
think if you rephrase it, M. Mtthews.
BY MR MATTHEWSG:

Q Is it correct that you are aware of Mbbile
Monst er ?

A |I'maware of Mbile Mnster.

Q And you were aware, obviously, that the
first paynment from Porter Consulting went to Mbile

Monster; correct?

A Correct.

Q Al right. | want to go to Exhibit 7A
MR. CARPENTER: What page on the PDF is that?
MR, MATTHEWS: |'Il let you knowin just a

m nute, Scott. Just bear with ne, please.
MR. CARPENTER: It's really awkward having al
t hese wi ndows open. Isn't it?
BY MR MATTHEWSG:
Q Okay. So, again, you entered into --
MR CARPENTER  What page?
MR. MATTHEWS: This is at page 62.
THE ARBI TRATOR: And this is an e-nmail exchange?
MR MATTHEWS: That's correct.
MR. CARPENTER: No objection.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o~ W DN P

N D N N NN BB P P P PP PR
g A W N P O © 0 N O 0o A W N P O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 334

BY MR NATTHEWS:

Q So, M. Davis, you were aware of the
conm ssions to Mobile Mnster; correct?

A No, | was not.

Q Your testinmony is that you were not aware of
t he comm ssions to Mbile Mnster?

A  No. I|I'maware of conm ssions that go to
Ashkan Raj aee.

Q Okay. You're aware that Ashkan Raj aee owns
Mobi | e Monster?

A |'maware he owns Mobile Mnster.

Q Okay. Now, you executed the Operating
Agreenent for TopDevz on May 9th, 2017; correct?

A Correct.

Q And you previously had testified that there
wer e di scussions with another individual nanmed Al ex
Muel | er joining the conpany; correct?

A Correct.

Q And referring to Exhibit 7A, this is e-mail
correspondence dated May 21st of 2017; correct?

A Correct.

Q And this is an e-mail fromAl ex Mieller to
you and Ashkan Raj aee; correct?

A Yes, it is.

Q GCkay. And so it's dated May 21st, 2017;
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right?
A  Yes.

Q And so this was about 12 days after you
executed the Operating Agreenent for TopDevz, LLC,
right?

A Correct.

Q Al right. And so Alex Mieller is sending
this e-mail to both of you. And in section 1A it
says, "Ashkan is okay with either 7 percent year 1
and 3.5 percent year 2."

It says that; correct?

A It does say that.

Q GCkay. And you received this e-mil;
correct?

A Correct.

MR, MATTHEWS: | want to go to Exhibit 8A

l"ll zoomin. This is -- again, this text
correspondence between M. Davis and M. Raj aee.
This is being used for purposes of just a tine stanp.

Q M. Davis, do you see this correspondence?
" m | ooking at the bottomright-hand side of the
page. It's a time stanp for 2017-05-19?

A  Yeah.

Q So that would have been May 19th of 2017;
right?
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A Correct.
Q So that would have been about ten days after

you executed the Operating Agreenent for TopDevz;

correct?
A Correct.
Q And, again, this is correspondence -- text

correspondence between and you M. Raj aee; correct?
A Correct.
Q Al right. So | want to go on to
Exhibit 9A. This is the next page of the text
correspondence.
And, again, on the left-hand side --
MR. CARPENTER: Counsel, just to nake a comrent
to the arbitrator.
For purposes of all this text, I'"'mgoing to
give ny client an adnonition.
Just -- if you ever see sonething that it
doesn't | ook right, speak up.
| want to |let himget through it quickly.
And so ask whatever foundation-type questions you
t hi nk are appropri ate.
And |'Il ask the client to speak up if you
have a problem so | don't have to respond to each
I ndi vi dual nessage.

THE WTNESS: | guess ny problemw th the text
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nmessages, in general, is they're not holistic. |
nmean they -- it's not the whole conversation.

MR. CARPENTER: That's fine. Just testify in
response to the question. 1'mgoing to be quiet and
stay in the background. Speak up if there's ever a
probl em please. Thank you.

BY MR MATTHEWS:

Q Okay. M. Davis, so looking at Exhibit 9A,
this is text correspondence between and you
M. Raj aee; correct?

A Correct.

Q Okay. And you're on the left-hand side of
t he text correspondence; right?

A Correct.

Q And M. Rajaee is on the right-hand side;
correct?

A Correct.

Q Al right. And at the top |left-hand side,
the first statenent that you're saying to M. Rajaee
I's, "Seriously you are amazing"; correct?

A It appears so.

Q Okay. Well, does it say anything el se other
than "Seriously you are amazi ng"?

A It's what it says. Wat it's in response

to, I do not know.
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Q GCkay. |I'mnot asking about the response.
|'' masking what it says. |t says --
A |t says, "Seriously you are amazing."

Q Now, right below that, highlighted in blue,

you state, "I want to renegotiate your conm ssions";
correct?

A Correct.

Q Al right. Now that was a joke; right?

A Correct.

Q Al right.

A  Excuse the foul |anguage there.

Q Now, |I want to nove on to Exhibit 10A.

Now, 10A has a tine stanp just to give an
i dea of the timng.
| "' m | ooking on the right-hand side of the
page, highlighted in blue, it says, "2020-01-21."
Does that |ook right, M. Davis?
A  Yes.
Q So that would have been January 21st of
2020; right?
A Correct.
Q Nowlet's nove on to Exhibit 11A
Scott, just for your reference, this is
page 70 if you need it.
MR. CARPENTER: Thanks. I'mtrying not to keep
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up with the texts. It takes too long. So thank you,
t hough.

MR, MATTHEWS:  Ckay.

Q So I'mlooking, again, at text
correspondence between yourself, M. Davis, and
M. Rajaee; correct?

A Uh- huh.

Q Al right. And on the left-hand side,
again, is you; correct?

A Correct.

Q And on the right-hand side is M. Rajaee;
correct?

A Correct.

Q Al right. And I'm|looking at the section
hi ghlighted in blue where it states to you, "I can't
give up ny conmm ssions yet"; correct?

A Correct.

Q Now, was this conversation about
M. Raj aee's workl oad?

A  No. |If I recollect correctly, in Novenber
of '19, Ashkan Raj aee contacted ne and said he was
going to be leaving the conpany. This is just after
starting another venture with him | think at that
time he was working on SpendHub and wanted to

dedicate his time to that. |'mnot exactly sure what
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his reasons for expressing that he was going to
| eave, and that's when he al so demanded that | fly
down there to sign the Operating Agreenent.

This here says, "I can't give up ny
comm ssions yet." And | think this is actually very
I nportant. Thanks for bringing this up. This here,
you know, is comm ssions. So, essentially, they're
comm ssions on sales. And so if Josh got brought
over, like this text nessage indicates, Josh would be
getting the conmm ssions, not him therefore,
comm ssions, there was never an agreenent to send
comm ssions to Mobile Monster or at 7 percent --

Q That's not ny -- yeah, that's --

MR. MATTHEWS: (bjection; calls for a narrative,
not responsi ve.

THE WTNESS: Yes, it says he can't give up his
conmm ssi ons yet.

BY MR MATTHEWS:

Q GCkay. And, actually, to that point, bel ow
hand -- below that, on the | eft-hand side, you state,
“I know. And you have a big play with SpendHub";
correct?

A  Yes.

Q So you were aware of SpendHub; correct?

A |I'maware of SpendHub yeah.
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Q Al right. And so the previous
conversations about the conm ssions were in 2017;
correct?

A Correct.

Q Al right. So you knew about the
comm ssions in 2017, correct?

A  Yeah.

Q And you knew about the comm ssions in 2020;
correct?

A Correct.

Q And you knew about SpendHub; correct?

A Correct.

Q Al right. Now !l want to nove on to how you
guys first nmet, how you and M. Davis -- or
M. Rajaee, rather, first net.

So, again, you previously worked together at
a conpany called Surge, LLC, correct?

A W were associated through Surge, LLC. W
didn't work together.

Q Okay. But you nmet when you were involved
with Surge, LLC, correct?

A Correct.

Q Al right. And you were a passive investor
i n that conmpany; correct?

A Correct.
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Q You were not involved in managenent of that
conpany; correct?

A Correct.

Q Al right. And you knew that Ashkan was
responsi bl e for closing business for Surge; correct?

A  Ashkan was -- yeah, correct.

Q Al right. And you actually recall stating
at your deposition that you thought what Ashkan did
was i npressive; correct.

A Yes. He was able to close deals.

Q Now, a part of the strategy with Surge was
usi ng a nmechani smcal |l ed AdWrds; correct?

A  Yes.

Q And AdWwrds is a pay-per-click nmechani sm
right?

A Correct.

Q Are you aware of the cost that it takes to
run an AdWords canpai gn?

A | am

Q And you're aware of the anmount of noney that
Surge, LLC, was spending per nonth in order to run an
AdWor ds canpai gn?

A | am

Q Okay. Now !l want to go on to Exhibit 38A.

| f you can just give ne a nonent, please.
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MR. CARPENTER: Do you happen to know t he page
nunber ?

MR MATTHEWS:  Yeah. It's 123.

MR. CARPENTER  Ckay.
BY MR MATTHEWSG:

Q Al right. M. Davis, do you see what's
been marked as Exhi bit 38A?

A  Yes.

Q And, again, this is text correspondence

bet ween and you M. Raj aee?

A Correct.
Q I'msorry. Is your answer "Correct"?
A Correct.

Q Al right. And it's dated, it |ooks Iike --

" m | ooking at the bottomleft-hand side of the page.
It says "2019-11-16"; right?

A Correct.

Q So that would be Novenber 16th of 2019;
correct?

A Correct.

Q And on the left-hand side is you, and on the
right-hand side is M. Rajaee; correct?

A Correct.

Q Al right. And so what |I've highlighted in

blue is from M. Rajaee.
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And it states, "What if we did a social
series on a reality show called," quote unquote,
"“renmote CEQO. "

It says that; right?
A Correct.
Q And then below that it says, "And we markey
TopDevz through it and ny crazy life."
That's what it says; right?
A Correct.
Q I'massum ng that markey probably neans
mar ket; right?
A | imagine so, yes.

Q Ckay. And your response was, "Laugh out

| out. You would need the jet..."; correct?
A Correct.
Q Now, I'mgoing to nove over to the

ri ght-hand side of the page. And, again, this is
just continued correspondence between you and
M. Rajaee on this thread.

Now, on the |l eft-hand side, you're talking
about where it would be distributed. Actually, he
says, on the right-hand side, "It would be
di stributed on I nstagram and Li nkenln."

That's from M. Rajaee to you; correct?

MR. CARPENTER: (Qnjection; you're testifying and
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sumari zi ng the docunent.

THE ARBI TRATOR: Sustained. It doesn't say what
you said, M. Mtthews.
BY MR MATTHEWSG:

Q Let's see here.

You woul d say, "Were would it air?," on the

| eft-hand side; correct?

A  Yes.

Q And then below that M. Rajaee responds and

says, "lnstagram and Linkedln"; right?
A  Yes.
Q And your response is, "I think it is

geni us"; correct?

A Correct.

Q And I'mlooking at the bottom of the page,
ri ght below an enpoji from M. Rajaee.

You state, "We could do an epi sode about the

retreat"; correct?

A Correct.

Q And | just want to be clear, going back to
the tinme stanp, this is from Novenber 16th of 2019;
right?

A Correct.

Q Sothis is fromabout two years ago; right?

A Correct. This is right around --
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THE ARBI TRATOR: There's no question pendi ng,
M. Davis. Please wait for a question.

MR. MATTHEWS: Ckay. | want to go to
Exhi bit 36A. It's page 120.

And, again, this is text correspondence

between M. Davis and M. Raj aee.

Q M. Davis, is this text correspondence
bet ween yourself and M. Raj aee?

A It appears to be.

Q Oay. I'mlooking at the top |l eft-hand
side. It has atine stanp. |It's dated 2020-01-29;
correct?

A Correct.

Q And you're on the left-hand side of the
page; correct?

A  Yes.

Q And M. Rajaee is on the right-hand side of
t he page; correct?

A Correct.

Q Al right. And it looks like M. Rajaee is
sendi ng sonet hing about -- it says, "about the show. "

Is that in reference to the Kathy Irel and

show?

A Yes.

Q And your response, on the left-hand side, is
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“"WI'F, who are you?"; correct?

A Correct.

Q Now, right below that, on the right-hand
side, this is on January 30th of 2020, M. Raj aee
says to you, "SpendHub is ready," exclamation. "W
get Porter on it? Try it"; correct?

A Correct.

Q Your response on the |eft-hand side is,

"Yep"; correct?

A Correct.

MR. MATTHEWS: | want to go to Exhibit 29A.
MR. CARPENTER: Is this a text?

MR MATTHEWS: | will let you knowin just a

nmonent, Scott.
THE ARBI TRATOR: |t appears to be.
MR MATTHEWS: So, Scott, this is page 106.
MR. CARPENTER:  Thanks.
BY MR MATTHEWS:
So --
CARPENTER:  Ckay.
MATTHEWS: Al right. This is 29A
So, M. Davis, referring to Exhibit --
what's been marked as Exhibit 29A, again, this is

O 5 5 O

text correspondence between and you M. Rajaee;

correct?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 348

A Correct.

Q You're on the left-hand side of the text
correspondence; correct?

A Correct.

Q And M. Rajaee is on the right-hand side of
t he correspondence; correct?

A Correct.

Q Now, there's a nessage that's been
hi ghl i ght ed dated 2020-04-03 at 8:07 a.m

Do you see that?

A Unh-huh

Q Now, it says, "Hey, just want to |let you
know |' m maki ng deci sions w thout consulting you.
It's been difficult to reach you recently,
under st andably so"; correct?

A Correct.

MR MATTHEWS: Ms. Callahan, if everyone is
anenable, I'd just like to actually take a quick
ten-m nute break. Wuld that be workabl e?

THE ARBI TRATOR: Well, | thought we were going
to go the norning and have the |lunch be our break
because we're in this abbreviated fornmat.

MR MATTHEWS: Well, the reason |'masking is |
just want to see if | have any further questions.

THE ARBI TRATOR: Al right. Let's -- so it's
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about noon. So till 12:10.

MR. MATTHEWS: Ckay, great. Thanks.

MR. CARPENTER: Thank you.

(Recess taken from 11:58 a. m

12:11 a.m)

MR. MATTHEWS: Are we back on the record?

THE ARBI TRATOR: W are back on the record.

MR. MATTHEWS: All right. Geat.

Q And, M. Davis, just rem nding you, you are
under oath. | only have a few nore questions. |'I|
keep it short and sweet.

So | want to go to Exhibit -- what's been
mar ked as Exhi bit 13A

Scott, that starts on page 73, and the
actual exhibit's on 74. [|'Il share nmy screen.

And, again, this is text correspondence
between M. Davis and M. Raj aee.

M. Davis, do you see what's been marked as
Exhi bit 13A?

A | do.

Q Al right. And this is text correspondence
bet ween and you M. Rajaee; correct?

A Correct.

Q And at the top right-hand side of the
screen, it's dated, as a tine stanp, 2019-11-06.
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Do you see that?

A Correct.
Q That woul d be Novenmber 6th of 2019; correct?
A Correct.
Q Al right. And you're on the |eft-hand
side --
A Correct.
Q -- and M. Rajaee's --

Sorry. So you're on the left-hand side?

A Correct.

Q Al right. And M. Rajaee's on the
ri ght-hand side; correct?

A Correct.

Q Al right. So at the top of the page,
you're saying to him-- or you say to him at
15:54 p.m on Novenber 6th of 2019, you say, "Wen
you get a chance | need the ability to downl oad the
P&.. M bank is requesting it for my increase";
correct?

A Correct.

Q And below that you say, "Google Sheets won't
allowit"; right?

A Correct.

Q Now, on the right-hand side, M. Rajaee
responds. He says, "That P& is internal"; right?
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A Ckay.
Q I'msorry. |Is that a yes?

A Correct, yeah.

Q Al right. And then he says, "You need a
Zoho copy which matches the tax filings"; right?

A Correct.

Q Then he says, "The Google Sheet is so you
can see where the nonies are going"; right?

A Correct.

Q You then respond and say, "A PDF would be
fine. They are requesting the P& and the bal ance
sheet"; right?

A Right.

Q He responds and says, "You have access to
Zoho Books. You can print it if you want. | can do

it later"; right?

A Correct.

Q You say, "I have never gotten it in" --
"gotten in there. | wll giveit a shot"; correct?

A Correct.

Q And he responds, "Wat period do you need it
for?"; right?

A Correct.

Q Now, what | want to note is that, again, the
time stanp at the very top is Novenber 6th, 2019, but
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it starts at 12:54 p.m; right?

A Ckay.

Q Sol didn't read all of the conversation,
there's a little bit nore, which we'll go into.

But the next tinme stanp right belowit is

Novenber 6th, 2019, at 2:54 p.m,; correct?

A Correct.

Q Sothis is over a period of about two hours;
ri ght?

A Correct.

Q So, again, M. Rajaee says, "Wat periods do
you need it for?"; right?

A Correct.

Q@ You say, "To today's date, starting
January 1st"?

A Correct.

Q He responds, "Ckay"; right?

A Yeah.

Q Then you respond and say, "Also, | had a

convo wth Trubek. Have they given us the overall

contract
A

Q
November

yet? |If not, they are"; right?

Yeah.

Now, M. Raj aee actually responds at [sic]
6th, 2019, at 2:54 p.m, and he asks, "Is

TopDevz in any way involved in the financials of of
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this increase?"; right?

A Correct.

Q You say, "Wiat do you nean?"; right?

A Uh- huh.

Q He responds and says, "Are they | oaning or
approving anything for you based on TopDevz?"; right?

A Correct.

Q You respond, "TopDevz is not responsible for

anyt hi ng"; correct?

A Correct.

Q I'mgoing to go over to what's a conti nued
part of this conversation -- actually, | want to
finish this.

Ri ght bel ow "TopDevz is not responding to
anything," it's alittle cut off --
A  "Responsible for anything."
Q R ght.
"TopDevz is not responsible for anything."
And below that it | ooks like it says, "They just want
to know ny financial position.”
Does that sound correct?
A Correct.
Q Al right. Nowlet's go on to Exhibit 14A,
whi ch continues the conversation. This is

par agraph -- or sorry, page 76.
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And, again, this is a continuation of your
text correspondence between and you M. Raj aee;
correct?

A Correct.

Q And it's a part of the sane conversation.
It's a continuation of the same conversation;
correct?

A Correct.

Q Now, you're on the left-hand side; correct?

A Correct.

Q And M. Rajaee is on the right-hand side;
correct?

A Correct.

Q So M. Rajaee says, at the top, on the
right-hand size -- right-hand side, he says, "I'm

going the report now'; correct?

A Correct.

Q You respond, "Awesone. Thank you"; correct?
A Correct.

Q@ You then respond, "I have Pul se and Creator

but no access to books in Zoho"; correct?

A Correct.

Q He responds, "That's not true. It says you
have been invited and your account is active";

correct?
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A Correct.

Q R ght belowthat it |ooks Iike there's a PDF
of the bal ance sheet sent; correct?

A Correct.

Q And then there's a PDF of the profit and

| oss statenment sent; correct?

A Correct.

Q@ You then respond and say, "I got into Zoho";
correct?

A Correct.

Q You then respond and say, "Through their
website and t hrough nmy TopDevz account, and those
were all that | had access to"; correct?

A Correct.

Q He responds and says, "Again, not true";
correct?

A Correct.

Q So just so we have a conpl ete assessnent for

the record of this conversation, you then said, "I

don't know what to tell you. | can show you a
screenshot. Maybe | just don't know how to access
books. | don't know. Is it separate fromthe main
portal ?"

That's what you said; correct?

MR. CARPENTER: Pardon ne. Are you reading
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fromthis? It's not on the screen.

MR. MATTHEWS: It should be on the screen. Can
you see this, on the left-hand side?

MR. CARPENTER  Okay. Thank you.

MR. MATTHEWS:  Sure.

Q So, again, just soit's clear, you're on the
| eft-hand side; right, M. Davis?

A Correct.

Q Al right. So M. Rajaee's on the
ri ght-hand side; correct?

A Correct.

Q@ And so he says, "Again, not true"; right?

A Correct.

Q You respond and say, "I don't know what to
tell you. | can show you a screenshot. Maybe | j ust
don't know how to access books. | don't know [Is it

separate fromthe main portal ?"; right?
A Correct.
Q M. Rajaee responds, he says, "Yes. There

is different portals for each"; correct?

A Correct.

Q You respond and say, "Ckay. | will try
|ater. No big deal. Thanks for sending the reports;
correct?

A Correct.
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Q So, M. Davis, before -- or yesterday, you
testified that you acknow edged getting the P&Ls for
TopDevz; right?

A Correct.

Q And in connection with those P&Ls, you
acknow edged that you saw a consul ti ng rei nbursenent
expense; correct?

A Correct.

Q And you never raised issue with the
consul ting rei nbursenent expense; correct?

A Correct.

Q And you've testified today that you knew
t hat Ashkan Raj aee was getting comm ssions; correct?

A Correct.

Q Ckay. And you testified yesterday that you
knew -- and actually today, that you know who
Jennifer daser is; correct?

A Correct.

Q And Jennifer daser is the accountant for
TopDevz; correct?

A Correct.

Q And you've previously contacted Siarra Wod
via e-mail; correct?

A Correct.

Q And Siarra Wod you knew was actually
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enpl oyed by Mbile Mnster; right?

A Correct.

Q But you knew that through that relationship
t hat she serviced TopDevz; correct?

A Correct.

Q In fact, the signature for Siarra Wod was
for TopDevz; correct?

A Correct.

Q And you testified yesterday that you
received K-1s from Jennifer d aser; correct?

A Correct.

Q And you also testified that you received tax

returns fromJennifer daser for TopDevz; correct?

A Correct.

Q I'msorry. \What is your answer?

A Correct.

MR. MATTHEWS: Gkay. | don't have anyt hing
further.

THE ARBI TRATOR: Al right. M. Carpenter, do
you have anything further?

MR. CARPENTER: No questi ons.

THE ARBI TRATOR: Al right. |[If nmenory serves
me, M. Matthews, did you say that you may want to
call M. Davis in your -- as part of your case in

chief on your opposition, or may he be rel eased?
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MR. MATTHEWS: | may call him

THE ARBI TRATOR:  All right. Then, M. Davis,
|'"'mnot going to rel ease you. So please -- | think
you' re probably going to attend the hearing anyway,
but I won't release you at this point in tinme. W'II
wait till later.

THE W TNESS: Thank you

THE ARBI TRATOR: (Ckay. M. Carpenter, do you
have another witness ready to go, or is this a good
time to take the lunch break?

MR. CARPENTER: This is a good tine for the
| unch break. 1've been in touch with ny witness. He
said he can be available at 1:00.

THE ARBI TRATOR: At 1:007?

MR. CARPENTER:  Yeah.

THE ARBI TRATOR: Ckay. Well it's about 12:20,
12:25. So back at 1:007?

MR. CARPENTER: Sounds good. Thank you.

THE ARBI TRATOR: And does your w tness have Zoom
information, or is he comng to your office?

MR. CARPENTER: No. He has the Zoom
information. 1'Il confirmit again.

THE ARBI TRATOR: (Ckay. Thank you so nuch. See
everyone.

MR. MATTHEWS: Thanks so much.
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MR. CARPENTER: Thank you.
(Recess taken from 12:22 p.m to

1:11 p.m)

THE ARBI TRATOR: Wl cone, M. Hawes. M nane is
Rebecca Callahan. [I'mthe arbitrator in the matter
I n which you' ve been asked to give sone testinony.
So M. Carpenter has called you. |'mgoing to assune
that you' re acquainted with him

THE WTNESS: Yes, | am

THE ARBI TRATOR: (kay. And then there's another
attorney involved in these proceedi ngs, M. Jordan
Matthews. He will al so be asking you sone questions.

THE WTNESS:. (kay.

THE ARBI TRATOR: Al right.

THE W TNESS: Sounds good.

THE ARBI TRATOR: So is everyone ready to
proceed?

MR. CARPENTER

M CHAEL S. HAWES,

havi ng been first duly sworn, testified as foll ows:

THE ARBI TRATOR: Thank you very mnuch.
Go ahead, M. Carpenter.
MR. CARPENTER:  Thank you very much.
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DI RECT EXAM NATI ON
BY MR CARPENTER:
Q Thank you for joining us, M. Hawes.
Can you state what your profession is?

A I'ma CPAin California for 45 years now.

Q And have you qualified as an expert wtness
in court before?

A Yes, | have.

Q Approxi mately how many tinmes have you
testified in court?

A Probably -- sonewhere around probably 15, 20
times.

Q GCkay. How many tinmes have you been deposed?

A Representing clients and everything,
probably, | don't know, 80 tines.

Q Thank you.

Tell nme about the investigation you' ve done
in this case.

A Well, I've gone through and | ooked at tax
returns and |'ve | ooked at income statenents, not the
bal ance sheet, but incone statenents, and |'ve | ooked
at an operating agreenent for the partnership, and
| ooked at testinony -- not testinony, but a
decl aration from Nevin Sanji [sic], Sanji. And

that's pretty nuch it, as far as docunents | reviewed
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that were supplied to ne.
Q Just to be clear, was the declaration by

Nevin Sanil --

A Sanli, yes.
Q Sanli, S-a-n-l-i?
A  Yes.
Q Thank you.
And turning, first, to the tax returns. |I'm

going to share-screen and show you a docunent which

"1l represent to you will be the 2017 tax return for

TopDevz.
A  Ckay.
Q I'd be happy to show that to you as soon as

| get a share-screen. There we go.
A  Sure.
Q There you go. There you go.
Al right. 1'mshowi ng you a docunent
that's been marked Davis Exhibit 8.
s this the 2017 tax return you revi enwed?
A Wll, that's -- that's not the tax return,
but it's a cover letter to the anended tax return,
|"massumng it is. That's just the cover.
Q So let's go forward, then. Get it up there
so | can see everything.

VWiile we're looking at this, tell nme what
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you found of significance in the tax return.
A  Wll, what | thought was significant is --
and | don't know how relevant it is to this
di scussion -- and on page 3, line 21, did the
partnership -- for the tax year, did the partnership

make any paynents that would require it to file Form
1042 or 1042-S, and to check the three of sections of
1441, bl ah, blah, blah. And it was checked no. So
' massum ng that there were no foreign tax
wi t hhol di ngs done for either -- for any entity or the
I ndi vi dual partners.

| also noticed of significance there was a
| oan fromthe partner for $27,961 sonetine during the
year, and that was on the bal ance sheet of the tax
return. And so --

Q \Wat page is that on? Pardon ne.

A That's on page 5. |It's the bal ance sheet
for the tax return.

THE ARBI TRATOR: Coul d you sl ow down? There are
no nunbers here. So |I'mnot finding what you're
finding on the pages you're sayi ng.

THE W TNESS: Sure.

MR. CARPENTER: Here, let's -- right now, we're
on page 5 of the tax return, which is the bal ance

sheet section of the tax return.
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THE ARBI TRATOR: R ght, but it's not page 5 of
t he docunent.

MR. CARPENTER: No. O the PDF you were sent,
it's page 22.

THE ARBI TRATOR:  Ckay.

Al right. I'mthere. Thank you.

BY MR CARPENTER:

Q And M. Hawes, please slow down, and |et us
catch up with you here, please.

So what was inportant to you here on the
bal ance sheet section of the tax return?

A Wll, the fact that the -- at the end of the
year, according to the bal ance sheet and the tax
return that was agreed -- that was signed by one of
the partners and prepared by a CPAfirm it has
$595, 000 cash in bank, but yet one of the partners
apparently loaned it $27,000. It's unusual.

Normal | y when partners | oan noney to a
partnership, they have little or no cash. And the
fact that you' ve got al most $600,000 in cash, but yet
one of the partners |oaned noney to it, it just drew
ny attention to it. Let's put it that way.

Q And why is that -- why is that unusual ?

A Well, why would sonebody need to | oan noney

to a partnership if it's got al nbst $600, 000 of cash
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init?
Q In your experience, what are the customary

reasons for that?

A | think what the CPA firmtried to do was
allocate a portion -- or treat this as sone type of a
| oan in order to give himrecourse basis. Because
t he anount of the loan is exactly, to the dollar,
what his loss is. In order to give himthe ability
to deduct the loss, | think they just plugged the
nunber in to give hima -- sone basis as a
nonr ecour se | oan.

Q So are you referring to -- his loss, are you
referring to Ashkan Raj aee, the manager?

A Yes.

Q GCkay. So I'magoing to take you to his K-1.
Just a nonent.

And we're now on page 28 of the PDF. And is
that | egible for you?

A  Yes.

Q So -- and what portion of this reflects
M. Rajaee's share of the |o0ss?

A The very top line, line nunber 1, the
$27, 961.

Q Thank you.

And I1s that also reflected in the line L?
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A Yes. |It's the sane nunber as they're saying
Is the loan to the business.

Q VWiat does line L on the schedule K-1
represent ?

A Wll, it's actually called Schedul e L.

Schedule L is the bal ance sheet for the

books.

Q And on the -- focusing on the K-1 here, and
l"'mgoing to -- let me make it a little |arger here.

Do you see the section L in the |ower |eft

where it says "Partner's Capital Account Analysis"?

A Yes. On the K-1, yes.

Q And what is the purpose of the capital
account anal ysi s?

A Wll, the partner's capital account analysis
Is required by the IRS, and it hel ps them understand
exactly how nuch noney people have invested in the
partnership, what their distributions were, what
their share of the allocated |oss -- or |osses or
profits were, things Iike that. And it gives thema
good snapshot of what soneone's capital account
bal ance is.

Q GCkay. Is that required to be maintained, to
your know edge?

A Yes, that's required.
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Q Drawing your attention to line J, "Partner's
Share of Profit, Loss and Capital." Do you see that?

A  Yes.

Q And there's a beginning of the year of zero
on profit, end of the year 6.5-and-change.

Do you see that?

A Yes, | do.

Q How does that occur?

A  Wll, I"'mnot sure how the CPA firm cane up
with their percentages, because | can't find it in
the Operating Agreenent at all. But, basically, that
Is M. Rajaee's allocated share of the profit and
| oss.

Q Asoonline Jthere's a capital section
showi ng begi nning and end with himof zero.

Do you see that?

A Yes, | do.

Q Wat's the significance of that to you?

A Wll, the capital account is you're tracking
your ownership, who owns the business. And that's
| nportant because usually the capital account is used
to allocate profit and | osses, that ratio. So if
sonmeone puts in $10, 000, soneone else puts in 90, 000,
you have a total capitalization of 100,000. And the

profits and | osses are allocated 90-10 in direct
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proportion to your capital account.

So the LLC s profit and | osses at the end of
the year are distributed into each owner's capital
account proportionately to their ownership. In sone
LLC agreenents, profits are distributed based on the
owners's initial capital investnents. |In other
agreenents, they're distributed based on the current
anount of each owner's capital account. But the
capital accounts are extrenely inportant for -- upon
di ssol ution, who gets how nuch noney, but especially
I nportant for allocating profit and | osses of the
busi ness and ownership and voting rights, all those
types of things.

Q Focusing in on the profit, loss and capital
section, J.

s there a difference in accounting for an
LLC than other entities, say |ike a corporation?

A Yes, thereis. 1In a partnership -- a
partnership has nore flexibility in allocating profit
and | osses than a corporation does. A subchapter S
corporation has to allocate profit and | osses in
di rect proportion to the stock ownership.

LLCs, under code Section 704B, are able to
all ocate profit and | osses differently provided you

can provide -- you can substanti ate substanti al
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econom c effect. And as long as you can prove that,
you can allocate profit and |losses differently than
capi tal account bal ances.

And what that nmeans is, is that the IRS wll
recogni ze a different profit and | oss allocation as
|l ong as for a nontax reason? You can't just do it
because soneone's in a |ower tax bracket, so |I'm
going to allocate themthe profits so they pay |ess
taxes. No, you can't do that.

You can do it if you have an economc
reason. For exanple, if sonmeone were to invest a
hundred thousand in a partnership, and his partner
I nvest ed not hing, you nay be able to show it because
soneone has all the skin in the gane, that we're
going to allocate a higher percentage of the | osses
to themand let themwite that off. That would be a
nont ax reason.

So that -- in a quick sunmary, that's how
the profit and | osses work in the capital accounts,
how they interplay with each other.

Q Sois it comobnly seen on LLC K-1s that
there mght be a difference between the profit and
| oss split for a given partner and the capita
percentage for a given partner?

A I'mgoing to say -- oh, | nust -- out of
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maybe 250 LLC agreenents that my office works with,

t he nunber of actually different allocations, where
the allocation of profit and | osses is different than
their capital account or investnent, is probably, oh,
maybe 2 or 3 percent. 97 percent are just based
strictly on standard tax law, which is to allocate
profit and | osses based on skin in the gane, based on
how nuch noney you put in, either your initial

capital contribution or your capital account bal ance
at the end of the year.

Provi ng substantial econom c effect in many
cases is difficult to reallocate differently. And so
not many people can do that, and not many people
elect to. So nost partnerships are -- profit and
| osses are strictly allocated, unless it's agreed to
ot herwi se, and unl ess you can prove there's
substantial economc effect, that there's a nontax
reason for doing that, for exanple, one person has a
| ot nore cash and a |lot nore equity than soneone
el se, you can't do it.

Q But there's nothing specifically wong, is
there, with having -- as long as the rules are
foll owed, of having the difference between the profit
and | oss calculation and the capital allocation?

A That's conpletely accurate.
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Q GCkay. Is there any indication in this tax
return about why M. Rajaee has a zero percent
capital here?

A  Wll, I"'massumng he didn't -- he didn't
put any noney in. He didn't -- renenber, you can
contribute either cash or property. So you can put
cash in or you can put a building in or raw |l and or
sonething like that. And fromwhat |'m seeing on the
bal ance sheet on the tax return, M. Rajaee did not
contribute either to it as a capital contribution.

Q And what does the statenment under -- |I'm
| ooki ng again at line J, the statenent of the
partner's share of capital percentage in line J, what
does that tell the I RS about the ownership of the
conpany?

A He has no econom c ownership in the conpany.

Q Are you aware that M. Rajaee is the tax
matters partner on this?

A | think I saw that on the Operating
Agreenment. Although, the K-1 is different, so
there's a little bit of a conflict. Because if you
| ook at Iine G as in good, there's a box there that
says, "General partner or LLC managi ng" -- "nenber-
manager," right? And if you have a tax -- if you

have a managi ng nenber or an LLC is nmenber-managed,
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t hat box should be checked. So it's not. It's
actually checked as a limted partner for M. Rajaee,
not as a managi ng partner.

So although | did see on the partnership
agreenent it said -- | think it -- I'"malnost sure it
said that he was the managi ng nenber.

Q Okay. |If he's the managing nenber, is it
| nproper on the K-1 to identify it as alimted
partner or other LLC nmenber?

A No. You want to identify himas a general
partner or LLC nenber -- nenber-nanager.

Q Asoonline G | see a section -- a box
checked for foreign partner. Do you see that?

A Yes.

Q Wat's the significance of that to you?

A Wll, the foreign partner woul d be anyone
who is not a U S. citizen or resident. So that woul d
basi cally be a nonresident alien, NRA

Q What other portions of the 2017 return are
I nportant to you in reaching your concl usions?

A  Wll, what it is, is how soneone cane up
with a profit and | oss allocation of 6.5 percent.
And, again, | would be |ooking for sonething in the
Operating Agreenent that would specifically authorize

a disproportionate allocation of profit and |osses to
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hi m
| also noticed that at the top of that K-1
there's a box checked "Anended K-1."
Q Are you referring to the top of the page
above the two columms on the right?

A Yes. The very top, you can see the box is

checked "Anmended," and so -- and then -- so as | went
through it, | also noticed that there was a provision
sonewhere, that it tal ks about that the -- oh, there

it is, on page 8 -- that the CPAfirmwote a
statenent on the return that we are anending this
return to correct the |l oss allocation based on the
recei pt of an anendnent partnership agreenent.

THE ARBI TRATOR  Where is that?
BY MR CARPENTER:

Q \Wat page are you on there?

A |'mon page 8.
Q Okay. Let me find it in the PDF for
ever ybody.
A Yeah. Keep going through it. It's just in

front of the K-1 for M. Rajaee. Look two pages in
front of M. Rajaee’'s K-1 and it should be there.
There you go. Stop right there. There it

MR. CARPENTER: That's page 26 of the PDF for
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everyone's purposes.

THE ARBI TRATOR: And where were you | ooki ng?
Ch, | see.

THE WTNESS: At the very top.

And so all of a sudden |I'm questi oning,
after | spent a lot of tinme going through their
Operating Agreenent, is this the anended one or is
this the initial one? Because the initial one, |
don't see where they have the right to allocate
different profit and |loss ratios or even how t hey
have substantially found the tax. So |I'mnot sure,
to be honest with you, whether |'ve got all the
i nformation to even understand what they're doing.
BY MR CARPENTER:

Q GCkay. So I'mgoing to go back to the K-1
here, which is the 28th page of the PDF.

|f a partner has a 51-percent inter- -- a
capital interest on an operating agreenent, would it
be i nproper to state on the tax return that his
capital share is zero percent?

A  Wll, yes. | nean, the -- the tax return
shoul d follow the agreenent, fromthe Operating
Agr eenent .

Q Do you have any information about whether or

not there's a subsequent agreenent which allocated
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M. Rajaee a zero-percent interest?

A No. | have -- in fact, the partnership
agreenent at the last -- at the very end, where it
has the anmount of capital contribution and ownership
percentage, is bl ank.

Q Thank you.

A So |l don't know. | don't know what they're
doing. | nean, it's --

Q Is it of significance here in the 2017
return for your opinions?

A  Wll, only -- | guess | mght as well bring
out the fact that you' ve got a huge expense, even
t hough the revenue -- let nme go back to page 1. Even
t hough the total revenue is only 890,000, the
consultant's expense was 929, 000. So --

Q Pardon ne. Can you tell us where you are in
this return?

A |I'"mon page 8 of the return. The sane page
where at the very top we tal ked about the anended
return, and so the return was amended because of the
amended partnershi p agreenent.

Q Thank you. Wenever you go sonepl ace el se,
be sure you bring us al ong here.

So what line are you | ooking at on page 8,

which is page 22 of the PDF?
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A Yes, yes, page 8  The one we | ooked at
where it talked to the anended partnership agreenent.

Q GCkay. And what |line are you referring to,

t he expense itenf

A  Wll, if you look -- if you | ook under other
deductions, in the very mddle, the very first, it
says "Tax expense," and below that it says, "Qher
deductions. "

Q Yes.

A And in other deductions, you' ve consultant's
expense of 929, 000, which exceeds the actual incone.

Q I'msorry. Were are you getting the 929?

A The 929 is on the second |ine down, where it
says -- it's got bank charges and consul tants.

THE ARBI TRATOR: | think you're on the wong
page.

THE WTNESS: Yeah. You're on the wong page.
BY MR CARPENTER:

Q Are you looking at a profit and | oss
statenent, or are you |looking at the tax return?

A  No. I'mlooking at a statenent, page 8,
what |1'mlooking at, and I'm back to where we
started, where we tal ked about the anended -- the
| oss allocation being different because of the

anended partnership agreenent.
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Q So --

THE ARBI TRATOR: Two pages in front of the K-1.

THE WTNESS: Yes, two pages -- thank you, yes.
BY MR CARPENTER:

Q Ckay.

A Right there. Stop there. Go back. All
right. No, no, go back. Go back. Next one. Stop
right there. You've got to stop going. You keep
going too far.

Q Sois this the right page?

THE ARBI TRATOR:  No.

THE W TNESS: No.

BY MR CARPENTER:

Q Gkay. Wiich way am | goi ng?

THE ARBI TRATOR: | don't know.

THE W TNESS: What page -- keep going back. o
back one page. Stop one page at a tine. Stop right
there. Stop right there.

BY MR CARPENTER:

Q Ckay.

A Look at the very mddle. Do you see "Q her
Deduct i ons"?

Q Cot it.

A Look at the second |Iine down, under

"Consul tant."
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Q  Uh-huh.

A To the right is 929, 000.

Havi ng done busi ness val uati ons and bei ng
famliar wwth IT conpani es and sof t ware conpani es,
havi ng consultant's expense which is greater than
your gross revenue is highly unusual. And so
|"mjust -- again, you asked ne was there anything
t hat stood out, and that stands out to ne.

Q Do you have enough information to reach a
concl usi on about what the significance of that is?

A  No, | don't.

Q Thank you.

Have you had a chance to review all of the
2017, 2018, 2019 and 2020 returns?

A Yes, | have.

Q And did you note that M. Rajaee is never
given nore than zero percent of the partner shares on
l'ine J?

A That's correct. He is -- his ownership
interest is always zero percent in the capita
account .

Q Wat's the significance of that to you?

A Wll, again, as | nentioned before, the
capital account usually dictates the allocation of

profit and | osses, but it also is inportant, upon
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di ssolution, as far as cash com ng out, and in nost
cases, your capital account and ownership dictates
voting rights.

So the capital account is, in my opinion,
nore inportant than the profit and | oss allocations
because it usually dictates that, unless there's
| anguage that is agreed to by the partners where the
all ocation of profit and losses is different.

Q Thank you.

| "' m now show ng you Davis Exhibit Nunber 11

which is the 2020 return.

A  Ckay.

Q And I'mat page 19 of the PDF, which is the
K-1 for M. Rajaee.

A Ckay. |I've got that in front of nme, the
2020 K-1 for M. Rajaee.

Q Yeah.

A Ckay.

Q So, first of all, | notice that under box

nunber G he's now | isted as general partner or
managi ng -- or LLC nenber-manager. Do you see that?
A  Now he is, yes. I|I'msorry. | don't see --
are we on the sane page?
Q W're on page -- we're on the K-1 for 2020,
whi ch is PDF page 19.
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A Okay. You may want to change your screen
t here.

THE ARBI TRATOR: Change the screen.

BY MR CARPENTER

Q AmIl not there?

A No.

Q Sorry. Yeah, | didn't get it up there.
Hol d on a sec. Thank you.

My bad there.
Now, are you seeing 2020 the K-1 there?
A  Yes.
Q Thank you.
This is page 19 of the PDF,
And do you see that the designation on line
Gfor who's filing this return -- or who this K-1 --
who's getting this K-1 has changed?

A  Yes.

Q Wat's the significance of that to you?

A  Wll, the '"17 returns indicates to ne, based
on the IRS departnent, that if you' ve got both
partners and neither one is checked as a general
partner, then it's not nmanager-nmanaged, it's
menber - managed, whi ch neans by all the partners.
When you change it to M. Rajaee as the

menber - manager, then it appears now that he's in
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charge. He's the nenber-nmanager, and it's not
menber-managed. It's not both partners, it's only
t he one.

Q And did any docunents that you reviewed give

any indication as to why that would be the case?

A No.

Q Asoonline G M. Rajaee is --

A  Well, | take it back. Wwen | reviewed the
partnershi p agreenent, again, | don't knowif this is
t he anended one or not, | believe sonewhere in the

Qperating Agreenent it did nention that he was the
managi ng nenber, but |I'mnot a hundred percent sure
on that. GCkay?

Q Thank you. [I'Il represent to you that
that's true. Does that affect your opinion?

A No. Yeah -- well, anyway, yeah, okay,
That' s good.

Q Turning toline HI, M. Rajaee is listed as
a donestic partner there. Do you see that?

A  Yes.

Q Any significance to that?

A Wll, yeah. |If you're a donestic partner,
it would indicate that you're either a U S. citizen
or resident, and you'd be filing a U S. tax return.

Q Ckay. Have you been brought anything that
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shows you a reason for that change?

A  No. Oher than -- no, | don't have any idea
why that woul d change.

Q Gkay. &oing back down to line J. It shows
the partner's share of profit being the sane for the
begi nning and the end. Do you see that?

A  Yes.

Q And but loss shows it starts with

zero percent -- percentage and goes to 51. Do you
see that?
A  Yes.

Q Were you provided anything that shows a
reason why the | oss percentage for M. Raj aee changed
fromzero to 51 percent during tax year 20207

A No.

Q And what kind of thing would there need to
be to represent that change?

A Wll, again, if you have a zero-percent
capital interest, but you're going to take a
51-percent, in this case, a profit and | oss interest,
there has to be substantial economc effect. Wat
happened to create a situation where he is enabled to
take 51 percent of the profit and | osses? Because,
based on capital account bal ances, which is normally

how we allocate profit and | osses, he's never had a
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positive or even a zero -- he had a zero cap account
bal ance when they started, but he's always had, that
|'ve seen on the K-1s, a negative capital account.

So I'mat a loss as to how anyone woul d
all ocate 51 percent of the profit and | osses, absent
anything in the partnership agreenent, and even if it
is in there, you still have a hurdle under 704B to
prove substantial economc effect. Wat is the
econom ¢ reason why you'd give him51 percent? And
It cannot be based on tax-notivated reasons, it's got
to be based on econonic realities.

Q And did you see anything here in the
whole -- it's a lengthy return at 403 pages, m nd
you, but did you see anything here in the 2020 return
t hat denonstrated either a substantial economc
reason or an agreenent of change to the Operating
Agreenent to indicate the change in the |oss
al | ocation?

A  No. | saw nothing in either the Operating
Agreenent or the tax return that woul d give himthat
right.

Q Okay. And, again, the line -- or, yeah,
line J, partner's share of capital is zero to start
and zero to end. Do you see that?

A Yes.
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Q And what is the significance of that to you?

A Again, he has no economc interest in the
partnership. He has no capital account bal ance and
no capital account ownership. |In fact, his capital
account is a deficit. So, again, capital accounts
are extrenely inportant. More inportant than the
profit and |loss allocations. The cap accounts
di ctate ownership, voting rights, allocations of
profit and | osses, rights that you have on
di ssolution, it's what they call a deficit
restoration obligation, a DRO, which on Iiquidation
you have to restore or put noney in or get allocated
profit and | osses to bring your capital account back
to zero.

So that capital account and the percentage
ownership is extrenely inportant for a | ot of
reasons.

Q Okay. Apropos to that, |ooking down to line
L, the partner's capital account analysis. Do you
see that?

A  Yes.

Q And does this show a positive or a negative
capi tal account bal ance?

A It's a negative capital account bal ance.

Q D d you ever see anything in your
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I nvestigation that showed that M. Rajaee had a
positive capital account bal ance?

A No.

Q | just noticed sonething here. |f you want
to go right-hand colum on that sane page. Item
nunber 14, under "Sel f-Enpl oynent Earnings," do you
see that?

A  Yes.

Q There's anitemClisted with $2.2 million.
Do you see that?

A  Yes.

Q D dyou look at that at all?

A Yes, | saw that.

Q And there's a reference -- tell nme the

significance of $2,202,000 self-enpl oynment earning

reference there in section 14.

A On the 2020 return?
Q The 2020 return.
A  Yeah.
Q If that was significant to you.
A | believe the 202,000 [sic], | haven't
| ooked at it in depth, but it's probably 50 -- the

nunber i s probably 51 percent of the gross revenue,

which is $4.3 m|lion.

we do on the returns for

And there's cal cul ati ons t hat

different all ocations. And
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so that would cone into one of those -- one of those
cal cul ations on his personal return.

Q D dyou -- looking up at item nunber 18, did
you | ook at the statenment that's referenced there?

A Statement C?

Q Yes.

A No.

Q kay. Anything else of significance about
the 2020 return to you?

A No, other than | noticed that the guaranteed
paynents seened to have gone up.

Q Take ne where that's referenced. |s that
going to be in the bal ance sheet?

A  No. It's the sanme K-1 there, on |line 4A
4A, as in apple.

Q Ckay.

A Ckay. And 4A and 4C is the sane nunber

Q And you're referring to 4C up there at the
top of the page?

A Yes. And | noticed from 2019, the
guar ant eed paynents were 125,000, and they increased
to 231,000 in 2020. So | did notice that increase.

Q GCkay. And what is a guaranteed paynent in
an LLC?

A In an LLC partners are not paid a W2 wage
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| i ke normal enpl oyees would be, like if you were an S
corp. In a partnership, inlieu of calling it wages

and having a W2 with withholding, we called it a
guar anteed paynent. And a guaranteed paynent is
usual ly nade to one of the partners for services he
provi des to the partnershinp.

Q GCkay. Thank you.

So based upon your review of all of the tax
returns, what did the tax returns state M. Rajaee's
ownership of the conpany is?

A  Zero percent.

Q D d you nmake any analysis as to whether or
not M. Rajaee would be required to do foreign tax
wi t hhol di ng? Just tell ne whether or not you nade
t he anal ysi s.

A | have done a prelimnary one wth the
I nformation given, that was all.

Q Have you been given enough information that

woul d allow you to render a final and conplete

opi ni on?
A  No, | haven't. | need to do a full,
conpl ete accounting to -- and | have quite a few

guestions in these docunents to determ ne that.
Q Based upon the information you' ve been

provi ded thus far, do you have an opi ni on about
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whether it's likely M. Rajaee would be required to
do a foreign incone tax wthholding for his personal
I ncone?

A It's possible either he personally or Mbile
Monster, his Canadi an conpany, may have to do
wi t hhol di ng, but, again, |'d need nore information.

Q So what's -- just in general, why do you
think that M. Rajaee m ght have to do foreign incone
tax w t hhol di ng?

A Well, just real general, there's code --
section 1441 to 1446 of the code, and what that does
is it details out all the different types of
wi t hhol ding rules for foreign investors in U S,
businesses. So it deals with both foreign partners
that are citizens of a foreign conpany, and it also
deals with vendor paynents to foreign -- to conpanies
in a foreign country that are outside the United
St at es.

And, though, they're are fairly conplex rules
and regul ations regarding the requirenent of either a
30- percent wi thhol ding or sonething possibly |ess,
but there's -- you'd need to look at -- 1'd need to
| ook at substantially nore information than what |'ve
got .

Q How about just from M. Rajaee individually,
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and not his conpany? As a foreign taxpayer,
generally are foreign taxpayers required to do
foreign incone tax w thhol di ng?

A Wll, if he's a U S. resident, he's required
to file a 1040NR  Now -- or he's required to file a
1040 return, a U. S. tax return if he's a U S citizen
and resident. If he's not a U S. citizen and
resident, then it's very likely that any paynents
made to himwould be required to have a 30 percent or
| esser withholding rate. But sone type of
wi t hhol ding rate, and then the filing of a Form 1042
or 1042-Sto the IRS remtting the w thhol ding and
descri bing the w thhol di ng.

Q D d you see anything in the returns that
show you how the foreign incone tax w thhol ding were
treated?

A Wll, if there was noney withheld, it should
have been showed as a liability on the bal ance sheet,
whi ch there was nothing there. And also the question
on the partnership return, when asked about Form 1042
and 1042-S, the box was checked no, that there was no
wi thholding. So |I'massum ng that there was no
wi t hhol ding for either himpersonally as an
i ndi vidual or to any -- any foreign conpanies that

paynents were nade to.
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Q Wwll, let's just be candid here, it sounds
| i ke -- have you reached a concl usi on about whet her

t here was proper w thholding or not?

A In nmy opinion, there's no w thhol ding, but
there's a good possibility there should have been.
But, again, | can't determne that until | have al
t he information.

Q Al right. Thank you.

A ay.

Q Mwving on. |I'mnoving on to a new area.

So are you aware that in 2021 the LLC
entered into an aircraft |ease agreenent with a
conpany cal |l ed RenotePreneurs that's owned by
M. Raj aee?

A You know, I'mslightly famliar with it from
| ooki ng at the declaration of Nevin Sanli, but |
don't really have any detailed information, other
than | saw on the financial statenent in 2021 that
there was a | arge expense for aircraft, $192,000, and
that stood out for me. And the reason it does is
because in all the court cases | |ook at, which |
| ook at them every week, every tine there's an audit
and it's gone to tax court for sonmeone to
substantiate their travel, nost people don't docunent

busi ness use of the airplane, and so it gets
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di sal | oned as an expense.

So | have no idea whet her proper
docunent ati on and proper business notivation can be
substantiated for the use of this plane. But |'d be
Interested to see if the individual has the proper
docunentation to support an IRS audit.

Q In your opinion, does the existence of an
aircraft increase the likelihood of an audit?

A  Absolutely, of course.

Q And in your experience, what percentage of
smal | business aircraft audits result in the
deducti on bei ng uphel d?

A 1'mgoing to say probably |less than 10
percent.

Q Are you aware that M. Rajaee purchased a
Bentl ey autonobile in the nane of the conpany?

A Only fromwhat |'ve really read in the
decl aration of Sanli.

Q \Wuat has to be done to justify, froma tax
st andpoi nt, deduction of expenses relating to a
Bent | ey aut onobil e?

A Wll, the sane simlar docunen- -- simlar
docunentation to the airplane. You need to have the
mles -- a detailed record of your business trips and

busi ness use of the ml|es every day, and busi ness
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pur pose, who you net with, what the purpose of the
meeting was, and what the relationship is, the
busi ness purpose. So it's very fairly detail ed
docunent .

Q And does the existence of a |uxury
autonobile, |like a Bentley, in a small business
situation give rise to a greater likelihood of audit?

A  Wll, the IRS wouldn't necessarily track in
that it was a Bentley or sonething |ike that, because
the fixed asset schedule of the detail usually
doesn't detail it out that it's a Bentley. It says
vehi cl e, and you woul dn't know how many vehicl es were
In there.

But once an agent, if he did audit it, and
saw that there was a car like a Bentley in there, |I'm
sure they woul d ask why woul d the busi ness need a
vehicle like a Bentley in there. But again, the key
I s docunentation. GCkay. You can put an expensive
vehicle in, provided you can docunent it. And it's
required; otherwi se, it becones a personal use
vehicle, and it's treated as distribution, not
deducti ble by the partnership and a distribution to
t he partner.

Q I'll represent to you that M. Rajaee clains

that the Bentley autonobile is being reinbursed out
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of his private funds.

s it appropriate, assuming that's true, is
it appropriate, froman accounting standpoint, to
hol d an asset in the nane of the LLC, which the
owners of the LLC do not believe there's a benefici al
asset of the LLC?

A Could you repeat that?
Q Yeah, it was a |l ong question.

Is it proper under the accounting rules to
hold a vehicle in the LLCif it doesn't belong to the
LLC?

A  No. | nmean, if -- 1 mean, in order for the
vehicle or the plane, either one -- let's get clear
on this. In order for depreciation, for exanple, to

happen for a vehicle or an airplane, the title has to
be in the nanme of the conpany. R ght? Let's start
with that.

If the title is not in the conpany, it's in
anot her entity, if -- that entity needs to have a
| ease agreenent between that conpany and the
corporation where it's leasing that vehicle to the
corporation. W've still got the issue of proper
docunent ation, and can you docunent the business use
of that.

Q But is it proper -- if the vehicle doesn't
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belong to the LLC, is it proper for the LLC to hold
the vehicle title inits nane and list it as an
asset ?

A If the vehicle is actually owned by the LLC,
the title's in the LLC?

Q |If the vehicle is not owned by the LLC, is
it proper -- strike that.

If the vehicle's title is in the nane of the

LLC, but the vehicle is not actually owned by the

LLC, is that proper?

A If the vehicle's title is in the nane of the
LLC, then the LLC would own it.
Q ay.

A And you'd reflect it on the books. But if
the vehicle's title is not on the books, then you
woul d not reflect it.

Q kay. Thank you.

Did you review the declaration of M. Sanli?

A  Yes.

Q And do you take issue with any of his
opi ni ons?

A Wll, there's just sone issues that | would
want to verify. For exanple, in his declaration
there's an allegation that M. Rajaee diverted assets

to the conmpany for his own financial gain. And he
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says in there that he had this Rolls-Royce Ghost,

whi ch was purchased outright with his personal funds.
| have been infornmed by M. Rajaee's counsel's that

t hese two vehicles were eventually sold for $191, 028
I n 2021, which was reinvested in the conpany.

So | would expect that if he sold the
vehi cl es and put $191,000 into the conpany, he'd have
a capital account increase by 191,000 as a capital
contri buti on.

Now, what was provided to ne were not ful
financial statenents. | have only the incone
statenents. They never gave ne -- no one ever gave
me a bal ance sheet. And, of course, the tax return
I's not done for 2021. So that would be -- that would
be one issue that | would have to | ook at, because
apparently the down paynent was with his own personal
f unds.

He then tal ked about he purchased a private
jet with personal funds for 600,000 with nonthly fees
bei ng covered by the conpany, and a private jet is
strictly used for business-related travel. Well,
again, the IRS would want to question the
docunentation of who he used -- of when he used it
and who he used it to see and what the business

rel ationship is.
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He tal ks about paynents being paid to Mbile
Monster, which is a conpany 100-percent owned by
M. Rajaee. And | guess you' d want to see -- if |
was his partner, |I'd want to see what the benefits
were for Mobile Monster and how nuch actual incone
was brought in from Mobile Monster versus what the
cost was.

He tal ks about that these paynents, the
noney that was spent to generate relationships with
DriveTime, Mode Transportation, Health 1 Q that these
clients they anticipated to generate approxi mtely
$11.5 million in annual revenue. Well, anticipating
revenues and actually getting the revenues are two
different things. So whether or not that ever pays
off is open to specul ati on.

He tal ks about paying 7 percent of the
gross, | guess. He says, "In ny opinion the 7
percent rate that TopDevz pays to Mobile Mnster is
reasonable.” | really question what his basis was to
say it's reasonable. And when |'ve |ooked at the
paynents going out to Mbile Mnster, it exceeded 7
percent. So | don't knowif he's really | ooked at
the financial statenents in detail to nmake that
assunption. But even if 7 percent was reasonable, in

nmy opinion, it's very possible that the actua
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paynents exceed 7 percent. Ckay?
Q Thank you.

Switching topics. |f the managi ng nenber of
an LLC has managed the books and records of the
conpany such that a forensic accounting cannot
deter m ne whi ch expenses should be allocated to which
services provided, is that going to lead to an
adequate basis for there being an accurate statenent
of the books and records by an accountant?

A Absolutely not. | nean, the managi ng nenber
I's responsible for not only keeping a set of books,
but following IRS regulations. |If he has any
questions, he needs to call a CPA or a tax attorney.
So not havi ng docunentation, not having invoices, not
havi ng supporting evidence for any of the expenses is
not only open to the IRS throw ng himout, which
means the partnership has additional incone, the
partners have additional inconme on their persona
returns, which they need to file anended tax returns
for, but you' ve got -- you've got -- it's treated as
a distribution. And so all of a sudden you' ve got
one of the partners having a substantial -- a |arge
distribution to them which is creating a negative --
which is creating a neg- -- creating a possible

negative capital account even worse than it is
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al r eady.
Q Incidentally, you saw the profit and | oss

statenents that were produced by the conpany in this
matter; right?

A  Yes.

Q And did you have any indication there of
whet her there was an audit, a review, a conpilation
or sone other |evel of analysis by the accountant?

A M assunption is these are internally
generated financial statenents. They're not really
prepared by an outside third party, like a CPAfirm
And the reason is, when we prepare -- obviously, an
audit and review has to have footnotes. Conpil ations
can or cannot have footnotes. But, in any case,
there's always a notation at the bottom of the page
that these financial statenments have not been audited
or reviewed by us and we do not form an opinion on.
We have to put that |anguage on there so any reader
knows these financial statenents nay have been
prepared by a CPA, but they're not audited or
reviewed statenents. And there's no such | anguage at
the bottom of any these pages. So |I'm assumng --
"' massumng that these are internally generated
financial statenents.

Q In other words, there's no indication on the
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financial statenents how nuch work a CPA did or
didn't do on them right?

A That's correct.

Q And then if a managi ng nenber of an LLC
cannot determ ne whether or not funds he provides to
the LLC to represent capital contributions or | oans
to the LLC, can that managi ng nenber nmake a proper
statenent of the books for accounting purposes?

A  Wll, no. | nean, it needs to be agreed to.
Most partnership agreenents have | anguage in there
that if you nake a loan to the partnership, many
times, all the partners have to agree to the |oan.
But you really would go to your partner, you'd say,
| ook, I'mgoing to put a hundred thousand in or
50,000 in, and I want to put it in as a loan, and |I'd
| i ke you to sign this note, or they would say |I'm
just going to make a capital contribution to the
partnership, but it's usually -- it would al ways be
di scussed with your partners, and before you put the
noney in, soit's clear whether it's a capital
contribution or |oan.

Q Froman accounting standpoint, wuld it be
proper for a managi ng nenber to put noney into an LLC
only to determne at a later tine whether or not he

considers it a capital contribution or a |oan?
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A You should determne at the tine you put the
noney in.
Q And -- okay. Thank you.
No further questions at this tine.
THE ARBI TRATOR: Al right. M. Mtthews?

CROSS- EXAM NATI ON
BY MR MATTHEWS:

Q Al right. And | apologize, is it -- it's
M. Hawes?

A Yes, correct.

Q &ood to neet you, M. Hawes.

A  Thanks.

Q Sol just want to clarify. | don't have
that many questions, but is it correct, you said that
In preparing or in reviewng the information that you
used to formyour opinion, so you reviewed the
Qperati ng Agreenent for TopDevz, LLC, or what was
represented to you as the Operating Agreenent for
TopDevz, LLC, correct?

A Correct.

Q And did you review the tax returns fromthe
years 2017 through 2020? Correct?

A Correct.

Q And you reviewed the declaration froma
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Nevin Sanli; correct?

A Correct.

Q But you did not review a bal ance sheet;
correct?

A | reviewed the bal ance sheet on the tax
return, the Schedule L bal ance sheet, but in the
financial statenents, | didn't see a bal ance sheet, |
just saw profit and | oss statenents.

Q kay. So you haven't received a bal ance
sheet outside of what you see in the tax returns;
correct?

A That's correct.

Q Ckay. But you reviewed sonme P&Ls; correct?

A Yes.

Q And were they for the years 2017 through
20217

A Through Cctober -- | believe through Cctober
of 2021.

Q GCkay. Now, just so | understand this,
you're not a licensed attorney; correct?

A Correct.

Q Okay. You didn't draft the Qperating
Agreenent; correct?

A Correct.

Q You haven't spoken to the party who drafted
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t he Operating Agreenent; correct?

A Correct.

Q You didn't prepare any of the tax returns;
correct?

A Correct.

Q You didn't prepare any of the P&Ls; correct?

A Correct.

Q@ You haven't prepared any bal ance sheets for
t he conpany; correct?

A Correct.

Q And you nentioned that in your review of the
docunents, you have questions; correct?

A  Yes.

Q Al right. You have not spoken to
M. Raj aee; correct?

A Correct.

Q And do you know who Jennifer d aser is?

A Jennifer daser, no, | don't.

Q GCkay. I'Il represent to you that she is the
accountant for TopDevz, LLC

You haven't spoken to a Jennifer d aser;

correct?
A Correct.
Q You haven't spoken to Nevin Sanli; correct?
A Correct.
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Q You're not the accountant for TopDevz;

correct?

A Correct.

Q | believe we were tal king about sone foreign
partnership tax matters. | apologize, |'mnot sure

of the exact term

But you said in connection with any, |
guess, foreign election, that you would need to do a
full and conplete accounting to address foreign
i ncone tax w thhol ding; correct?

A 1'd need to do nuch nore investigation and
recei ve docunents that | don't currently have to nake
that determ nation, to make sure that there is no
underw t hhol ding from t he conpany, correct.

Q Gkay. Nothing further. Thank you.

THE ARBI TRATOR: All right.

MR. CARPENTER  Not hi ng further.

THE ARBI TRATOR: Al right. Then may this
w t ness be rel eased?

THE W TNESS: Ckay.

MR. CARPENTER: Yes.

Thank you, M. Hawes.

THE ARBI TRATOR: Al right. Thank you
M. Hawes. Have a nice rest of the day.

THE WTNESS: Thank both you of too.
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THE ARBI TRATOR. Ckay. Bye-bye.
Al right. So is that the concl usion of

your case, M. Carpenter?

MR. CARPENTER Let ne confer briefly with ny
client. Can | just have a brief nonent?

THE ARBI TRATOR:  Shoul d we take ten?

MR. MATTHEWS: Sure. That's fine.

THE ARBI TRATOR: All right. [It's about 2:05.
Let's conme back at 2:15.

MR. MATTHEWS: All right.

MR. CARPENTER: 2:15, thank you.

(Recess taken from 2:06 to 2:16

p.m)

THE ARBI TRATOR: Al right. Wat did you
deci de, M. Carpenter?

MR. CARPENTER  The Davis side wll rest now.

THE ARBI TRATOR: M. Matthews, are you ready to
start your case?

MR MATTHEWS: We are.

THE ARBI TRATOR: And who will be your first
W t ness?

MR, MATTHEWS: We will call M. Rajaee as our
first wtness, please.

THE ARBI TRATOR: All right.

Wel cone back, M. Raj aee.
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THE W TNESS: Thank you.

THE ARBI TRATOR: (Okay. Sir, you are still under
oath. Although, at this tinme, your lawer will start
t he questioning of you. Ckay?

THE W TNESS: Ckay.

THE ARBI TRATOR:  All right. Good.

Go ahead, M. Matthews.
MR. MATTHEWS: Al right. Thanks so nuch.

ASHKAN RAJAEE,
havi ng been previously duly sworn, testified

as foll ows:

DI RECT EXAM NATI ON
BY MR MATTHEWSG:
Q M. Rajaee, thanks for, obviously, joining
everyone today.
What | think we'll start withis I'd like to
go into your background, how you nmet M. Davis.
Can you tell us about how you were
I ntroduced to the conpany Surge, LLC?
A | had a product that | was using at a
conpany called Sunwi ng Travel Goup that hired ne for
consulting services. They're a travel conpany out of

Canada. | think they're the largest, about 2 billion
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I n revenue.

Anyhow, | was finishing a product, and |
Googl ed software devel opers, because | needed nore
devel opers, and Surge cane up. And | then contacted
them At the tinme, | think his nanme was Brandon
Nei | son that reached back out to nme, asked ne sone
guestions about what |I'mdoing with the project. And
he said, "Yeah, you seemlike a really good fit for

us. Surge is a software devel opnent conpany,
obvi ousl y.

And then an hour |ater he called ne back and
said, "The CEO actually wants to neet with you," and
at the tinme was Matt MKay. And | was |ike, "Ww,
okay." And so | told himwhat | was doing and what |
wanted to do, and he basically stopped ne hal fway
t hrough ny presentation and said, you know, "Wuld
you be interested in selling this?" And | said,
"Yeah, absolutely.”

Q AI right. So when you say interested in
selling this, what, specifically, would you be
sel | i ng?

A It was a product, a SaaS product that | had
created, that does nobile -- basically the product

woul d know who's logging in to a particular app and

be able to render and display content relevant to
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t hat user.

So, for exanple, if you' re a nortgage
conpany, and, you know, you're using this platform
you would log in, and it would know | have an X
anount nortgage and ny nortgage is comng up for
renewal , so it would show ne an ad for nortgage
renewal . Sonebody el se | ogging in would have a
different profile, and they woul d know t hat they
don't have a nortgage, so they would give them vyou
know, incentives on the nortgage. So that's just one

use case of it, But --

Q Soit wwuld be -- it could be used in a way
to get nore -- is it like nore direct marketing to
t he actual --

A  Yes.

Q -- consuner?

A The specific thing about this I P was that
it's contextual marketing. Right? So one of the
reasons why | found out later why Surge wanted it was
they wanted to use this product to get a hook into
their clients or prospective clients, of which |
bel i eve one of themwas Verizon, where Verizon -- you
know, everyone knows who Verizon is in the United
States. It would know your phone plan, it would know

a lot about it, and it would make contextual offers
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to you based on who you were.

So they would get a -- they would have a
much hi gher conversion rate because they were
presenting ads to you, kind of |ike what Facebook and
| nstagram do now, because this was a whil e back,
where they just show you targeted -- targeted ads.

Utimtely, Surge ending up going in
a different direction, but that was the purpose of
t he acqui sition.

Q Ckay. But you nentioned an interesting
poi nt about using the software to get a hook into the
client. And then once you did that, or once a
conpany did that, what was the next step for that
conpany, or what woul d be the next step?

A So the product was just used to generate the
conversation and generate a relationship, that would
be alittle bit sticky, wth a decision maker at a
conpany, a larger conpany that does software
devel opnent. So through the tal king and speaki ng
about, hey, we want to use this product for our
custoner, whatever, that would naturally progress to
a conversation with IT. And IT would say, well, we
|l ove this, we want to use it, we want to inplenent
it, but we want this feature, that feature or this

feature, and guess what, the product didn't have it.
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Wel |, guess what, Surge al so does software
devel opnent, so we wll| develop that for you.

Q GCkay. So just so | understand, around this
time that you were -- what year was this?

A This was 2014.

Q GCkay. D d you have a conpany called Mbile
Monster at that tinme?

A Yes, | did.

Q Al right. And you nentioned it was Sunw ng
or Sunw g?

A Sunwi ng Travel G oup.

Q Okay. Was that a client of Mobile Mnster?

A Yes, it was.

Q And in connection with that rel ationship,
how were you conpensated, how was Mbil e Mnster
conpensat ed?

A | was paid a consulting fee.

Q And what was the consulting fee?

A It was -- wow, this is going back a while.
It was just a nonthly paynent for consulting services
related to their nobile application and reservation
systemacross, | think it was 16 different brands
t hat they owned.

Q So did it fluctuate based on revenue, or how

did this actually get cal cul ated?
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A  Wth Sunwing particularly, | believe they
paid ne a flat fee.

Q GCkay. So with Surge, you ended up
selling -- it's correct, you ended up selling this
software or -

A Yes, we acquired it.

Q So Surge acquired this.

VWhat, then, became your role with Surge?
What did you do then?

A So part of the acquisition, alnost |ike part
of the deal, was | had to cone with the deal, because
Matt was very inpressed with nmy ability to build such
a sophisticated platformthat would be able to be
taken to market. He also said that, you know, Surge
does software devel opnent, and that, you know, ny
acunen for what |'ve denonstrated in ny interactions
with him that he wants ne to cone on board and hel p
hi m grow t he sal es and grow t he conpany.

And then | went to go see himin U ah,
think it was maybe April of 2014, at which tinme then
he said, "Well, there's a ot of other stuff that we
need help with. W need help with, you know,
devel opi ng our custoner rel ati on managenent tool. W
need help on the overall strategy of the conpany in

ternms of getting accounts.”
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So he essentially wanted ne to start doing
sales, and originally it started at Surge nobility.
He had created |ike a departnment. And then fromthat
departnment, he actually noved ne, later on, to
holding -- well, Surge, the conpany Surge, and ny
role was nmuch bigger there, and doing a | ot of
different things. And closing big accounts was one
of them

Q Okay. Do you recall, roughly, what the
revenue for Surge was? This was 2014 when you
j oi ned?

A  Yes.

Q Do you recall what the revenue was for Surge
around that tinme?

A It was around 6 mllion a year.

Q GCkay. And when did you end up |eaving
Surge, what year?

A | left in, | want to say, February or March
of 2017.

Q So you were with the conpany for about
three, three and a half years or so?

A Just under three years.

Q Just under three years. Ckay.

And when you left, do you know what the

revenue for Surge was when you left?
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A VWen | left, they were on a run rate to hit
about 50 mllion in revenue.

Q Can you explain what a run rate is?

A Run rate neans that they were billing
consistently. | wasn't there for the whole year, so
| don't know. But the billable hours on a weekly
basis, the revenue that was being generated right
before | left, that's a run rate. So if that stayed
constant, that would hit themaround the 50 mllion
mar K.

Q So the revenue grew fromabout 6 mllion in
excess of 50 mllion in about a three-year period?

A Correct.

Q Al right. What was your role in that
revenue growt h?

A So | was advising on the systemto use for

themto manage their -- basically their custoner
base. | was inplenenting their custoner relationship
managenent tool. | created all the work fl ows and

all the processes that would take a prospect down to
a closed account. And then | would also be
responsi ble for presentation materials and marketing
of the conpany overall.

One of the specific ones they were spending

a ton of noney on was AdWords. So | got involved in
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that, and through ny recommendations they actually
started closing a |ot nore accounts fromthat. Sone
of the tweaks that | nade, | can get into those
details if you're interested.

And then wth the devel opnment conmunity,
because they recruit a |lot of devel opers, software
devel opers, | got involved on the nmanagenent teamto
make suggestions on how to foster the network, grow
the network, get nore referrals fromthe business,
just streamine the overall business. And the only
part of Surge | was not involved wth, whatever back
channel conversations Matt was having with people |
didn't know.

Q Al right. Wll, to that point, I want to
just kind of touch on or understand your role with
everyt hi ng.

Mobi | e Monster was servicing Surge; is that
correct?

A That's correct.

Q Al right. And can you explain was there --
you were conpensated -- just so | understand this.
Wre you conpensated with Surge based on revenues or
comm ssions or how did that -- how were you
conpensated with Surge?

A | was conpensated on nultiple streans. So
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the first one was a consulting fee, a flat fee for
all the services | was tal king about earlier. And
then I was paid a conm ssion of 7 percent for deals
and | eads that | generated that cane to ne that |
actually closed, and then the client -- the revenue
woul d be paid when Surge would collect that noney
fromthe clients. And then | also was reinbursed for
expenses that | incurred for, you know, traveling to
clients, you know, a bunch of other stuff that | did.
And then, also, | was reinbursed for the salaries of
Mobi | e Monster. So, at that time, Siarra and

St ephani e both were -- | was getting rei nbursed for
their nonthly costs as well.

Q So you had, | guess, an infrastructure in
place with Mbile Mnster that serviced Surge, and
Surge paid for that, Is that what you're saying, or
can you explain that?

A Yeah. So Surge paid ne a flat consulting
fee. | got 7 percent conmm ssion on the revenue that
| generated for the conpany. And | was reinbursed
for expenses that | incurred servicing Surge. So the
back end adm ni strative stuff that goes on, the back
end marketing stuff that | did, any gifts that |
bought for clients, any travel to clients, that was

all reinbursed through Mobile Mnster.
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Q Ckay. Now, when you left in 2017, | guess
shortly around that tine, is that around when you net
Tyl er Davis, or how did you neet Tyler Davis?

A | think I met himin 2016, and it was at a
managenent event, or maybe | nmet himonce in 2015
briefly, and then again in 2016. But the one |
remenber was around 2016 at a nmanagenent neeting, an
annual nmanagenent neeti ng.

Q Wiat was your understanding of his role --
he was invol ved with Surge?

A He was presented to ne that he was a passive
i nvestor when Surge first started, | think, back in
2007, and is basically behind the scenes doing
not hi ng other than the showi ng up to the managenent
meetings and basically seeing what's up.

Q But do you know, from your personal
awar eness, what is your understanding of Tyler's
history was -- history with Surge, |like the whole
process?

A | found that out a little bit later in
talking to Tyler, that Tyler invested in a product of
Surge call ed Surge Hub, which was a custoner
rel ati onshi p managenent tool. Eventually, that was
canned by Matt. And because Matt didn't want to pay

Tyl er back or didn't have the noney to pay hi m back,
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he basically gave hima percentage ownership in
Sur ge.

Q Okay. Wen you ended up leaving in 2017,
guess, it seens that you and M. Davis devel oped a
good relationship at that tinme. You guys had becone
good friends; right?

A Tyler and | kind of hit it off because, you
know, as Matt was presenting his next year's plan to
grow t he conpany and grow the sales, ne and Tyl er
woul d | augh because what he was doi ng was so agai nst
what ny belief was and what Tyler, | found out in
talking to him was, and that was they weren't really
building relationships. It was very transactional,
and it was kind of a machine gun approach in terns of
getting clients. There was no systematic way of |ike
bui | di ng rel ati onshi ps.

And so | was saying this to Tyler, and this
ki nd of caught his ear, because he said, "Wll, |
believe in relationships a | ot because, at Porter
Consulting, that's all | do is build rel ationshi ps,
you know." And he told ne about -- you know, one of
the things we tal ked about is w ning and di ni ng our
clients a little bit nore, you know. And he woul d
tell me how he would fly a group fromL.A to w ne

country on a private jet and give them you know, the
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| uxury treatnent to build that relationship.

And anot her person he introduced me to, his
name is Mke sonething from Al bertsons. He nade a
comment how he woul d constantly take himon really
expensive fishing trips, because Mke |liked fishing.
And Tyler would front all the costs because Tyl er was
getting business from you know, his network.

So | kind of really resonated with that, and
| told him | said, "Well, this is kind of what |'ve
al wvays wanted to do. And by the way, | put a whole
deck together for Surge on how we can build better
rel ati onships with custoners by taking themto
cust omer experience events, by upgradi ng our CRM
systemwith work flows and policies to help track
these relationships, to hire an entire teamto manage
all the back office stuff, because there's a |ot of
| ogi stics going on with this, tracking who we're
tal king to, who our highest value relationships are,
and, you know, Matt shot that down." And so Tyler
t hen approached ne.

Q Can you explain what is a CRW

A Custoner relation nmanagenent tool. So it's
|ike a Sal esforce, if you' re famliar wth
Sal esforce. It's, you know, HubSpot. |It's basically

a database of all your contacts for a conpany.
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Q Sois it a situation where you're basically
coll ecting extensive data on people, and then you're
able to use that data as an asset, or can you explain
to me how that works?

A Well, how you use a CRMis very inportant as
wel | because a CRM by itself is useless to a conpany.
It's howit's adm nistered, how the work flows, how
t he checks and bal ances are in there. So all that
stuff needs to be put into the CRM people managi ng
that, in order to get the value out of the CRM
Ri ght ?

Q Al right. So | want to just clarify a few
t hi ngs before we go into how you and Tyl er forned
your next venture.

Can you tal k about how nuch you were paid --
or do you recall how nmuch you were paid from Surge
for your services that you provided fromthe year
20177

A M/ base consulting fee was 200,000 a year,
and nmy conm ssions, not including the reinbursenents
in 2017, | believe were around 1.2 or 1.3 mllion.

Q Okay. Do you recall what the reinbursenents
were as wel | ?

A Travel, airfare, hotel, salaries at Mbile

Monster, any SaaS tools | use, software as a service,
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| i ke Google, G Suite and Zoom|license. Basically
anything | incurred for incidentals along the way.

Q But interns of your actual conpensation of
I nconme, or I'mnot sure howit would be qualified,
was, roughly, around 1.4 mllion?

A 1.4to 1.5 mllion, yeah.

Q GCkay. But you're saying that in connection
wi th those paynents, you had apparently a very
significant role in grow ng the revenue from about 6
mllion a year to in excess of 50 mllion a year in a
t hree-year period; correct?

A That's why ny conm ssions were so big.
Because at 6 mllion, I'd be maki ng whatever 7
percent of 6 mllion would be.

Q GCkay. So it was strictly based on the
revenue, it was perfornmance-based?

A The largest portion of ny incone cane from

t he revenue that was actually generated and

col | ect ed.
Q Okay. So you didn't -- if the revenue
didn't cone in, you didn't get paid?
A | didn't paid the comm ssion portion.
Q Understood. Al right.
So when you decide- -- around 2017, | think

there was sone litigation that you and M. Davis were
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involved in with Surge. | don't know that we need to
fully get into that right now. But you then deci ded
that you were going to forma new conpany toget her,
and that becanme TopDevz; right?

A That's correct.

Q Now, when you decided to form TopDevz, were
you | ooking for a business partner?

A No.

Q And why were you not |ooking for a business
partner?

A \Wat | did at Surge, | could do on ny own
because | was pretty nmuch doing it on nmy own. |
mean, other than Matt handling the payroll of the
conpany and hiring and firing of actual enpl oyees of
t he conpany, the majority of the things canme from
handl i ng the devel opers, generating | eads and
servi ci ng accounts.

So setting up a consulting firmis very easy
to do. And, at that tinme, you know, | think | earned
maybe about 8 or 9 mllion with Surge, a
nort gage-free house, | didn't really need the noney.
But, basically, Tyler, you know, he basically told ne
that, you know, he really wants to contri bute, and,
you know -- you want ne to go into that or no?

Q Sure.
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A (Ckay. So he said that, you know, we can set
up our own conpany, and, you know, we could probably
grow the conpany just |ike Surge, to about 50, maybe
nore, to a hundred mllion, and then sell it. And I
told himthat, "Well, it's a big step for ne to, you
know, get out of Surge and just have a prom se from
you that you want to do this." Because he thought
that it would take 2 to $3 mllion to set up a
consulting firm and | joked and I | aughed and |
said, "I don't think so."

But how he positioned hinself to ne at the
time, | didn't know Porter Consulting's revenue,
didn't know these other ventures he had, you know,
their revenue, but he represented themto ne as if,
if | needed a mllion bucks, | can go to the well,
get it, invest it in the conpany to help grow the
conpany.

And so ultimately, trying to de-risk nyself
frombeing the sole risk taker, | thought it would be
a good idea to split that risk, wth the
under st andi ng that, you know, | could capitalize the
conpany the way | need to.

Q GCkay. And so, at that tine, you agreed that
the investnent in the conpany was going to be around

$750, 000; correct?
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A Yeah. One of the discussions was Tyl er
didn't bring any value to the actual consulting
busi ness, other than capital. So he saw a |ot of
value in what I was doing and the know edge | had to
generate | eads and cl ose busi ness. So when we
di scussed it, you know, he said, you know, "I'IlI| put
up the noney. You just cone and do it. And your
half is as good as gol d because you're bringing all
the value to the conpany.”

Q GCkay. Wll, I"'mgoing to get into a few
things, but first thing | want to say is, sSo in
connection with that, you were going to be paid a
guar ant eed paynent, which is, effectively, a salary;
correct?

A Correct.

Q And what was the initial arrangenent for

what you were going to be paid per year?

A 200,000 --
Q Ckay.
A -- per year.

Q Al right. And then you were going to have
conmm ssions; correct?

A Correct.

Q And it was basic- -- it was essentially the

sane setup as Surge where you had net Tyler?
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A  Yes.

Q Al right. Now, what | do think is actually
I nportant that we do need to just quickly gointo is
you had been in litigation with Surge, you and
M. Davis, were you represented by the sane counsel ?

A  Yes.

Q So you and M. Davis were represented by the
sanme counsel in connection with a litigation against
Surge; correct?

A That is correct.

Q What was your litigation against with Surge?

A So Matt started to renege on ny comm Ssions
because they were so high. And so he started playing
around with the agreenent and started actually -- he
actually stopped paying sone of them And on one
account the comm ssions were around 400,000 a year.
So that started the fire for ne. For Tyler, |
believe at the time he was concerned that Matt was
not making distributions or making distributions or
doi ng sonething with his own incone and his sal ary
that was preventing him as an owner, to benefit in
some way. And then so we started tal king about that,
and eventually we joined forces to have a unified
front agai nst Matt.

Q And so did you guys sign -- was it like a
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joint defense agreenent or sonme sort of arrangenent
where he was aware of your paperwork?

A | don't know what | was called, but it was
definitely something that nmeant that Canmeron, who was
our attorney, can freely share information between us
about each other, and it would be -- it would be okay
with either of us for himto do that. | don't know
what that's called, but --

Q Fromyour understanding, Tyler was fully
aware that this was a di spute about your conm ssions
and was aware of your comm ssions and what you were
getting paid, generally?

A A thousand percent, because he even told ne,
“"Matt's an idiot for not paying your conm ssions."”

Q Al right. So | want to touch very quickly,
before we go into this, you're saying that you had a
house in -- | believe it was in Canada, correct, at
the tine?

A  Yes.

Q And what was the value of the house at the

time?
A 2.4 0r 2.5 mllion.
Q Has it been sol d?
A W soldit in 2021, yeah.
Q For how nuch?
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A 2.75, | believe.

Q D d you have a nortgage on that property?

A | did not.

Q Okay. So you had a $2.4 mllion house at
the time you left Surge in 2017 with no nortgage;
correct?

A Correct.

Q And you had made, roughly, around
$1.5 mllion that year, in 2017, from Surge al one;
correct?

A Correct.

Q Al right. And you were saying you didn't
need the capital from another partner, but you wanted
to de-risk yourself; right?

A That is correct.

Q Al right. You're a Canadian citizen;
right?

A Correct.

Q Tell us about your discussions with
M. Davis about how being a Canadian citizen affected
your role at TopDevz?

A So before the whole thing happened with
TopDevz at Surge, sorry, to the tail-end of it, they
were trying to nove ne to the U S., but, obviously,

that went sideways. So the first discussion wth
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Tyler was, "I can't do this out of Canada. | need to
be in the United States to execute on this nodel."
Because even when | was at Surge in Canada, it
created a |l ot of problens getting in and out of
airports and going to see clients and stuff.

So | told Tyler that | need a path to nove
to the United States if we're going to grow the
busi ness, and he's |ike, "Yeah, absolutely.” And

when we tal ked about kind of the conpany itself, he

said to nme multiple tinmes, "Look, I'mnot going to
tell you howto run the conpany. | just want you to
build what you built at Surge, and one day we sell it

and | nmake a bunch of cash.”

So we went through all this stuff, and we
wer e goi ng through the back and forth around what is
the value of the capital contribution and all that
stuff. | told himthat one of the requirenents is ne
personally to have operational control, but a bigger,
probably nore technical qualifying reason is the U S.
I mm gration and honel and security will not recognize
any visa if | don't have a controlling interest on
the books with this entity in the United States.
Furthernore, the entities need to be related. There
has to be a relationship between the two entities.

It can't be like | cone in here and I nvest a bunch
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noney in real estate and get a visa.
So we thought the Mbile Mnster kind of

Surge nodel, since | was on the path to noving to the
United States, we could replicate that. And then we
hired an attorney fromBuffalo, | think her nane is
Chris Brock (phonetic), who did all the paperwork for
the immgration and eventually L-1A Visa.

Q Ckay. And are you -- what is your

citizenship status currently with the United States?

A Currently, I"'mon an L-1A visa fromthe
honel and security portion. FromIRS, | ama
resident. | amtaxed as a U. S. resident.

Q And you have an accounting firmthat you
work with in the context of Mbile Mnster that's in
Canada; correct?

A That is correct.

Q And you have a U. S. law firmthat you work
with in the context of TopDevz that's in California,

in La Jolla; correct?

A An accounting firm not a law firm
Q And accounting firnf

A  Yeah.

Q GCkay. Understood.

A Correct.

Q

And sonetines they're in conmuni cation
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because of the interplay between the entities?

A They're in comrunication quite often,
actually, between them because there is a nountain
of reporting in Canada and the U S., especially for
me, when |'m considered a resident in both countries.
So there's declarations here that have to be nade and
decl arations there that have to be made, and so |
just put themtogether and they do what they need to
do.

Q Al right. So let's talk about the
formation of TopDevz. You ended up putting together
an Operating Agreenent for TopDevz; right?

A Correct.

Q And so is TopDevz, is it a corporation, a
limted [iability conpany? Do you know what the
structure is?

A It's an LLC, | believe. And | actually
didn't put the Operating Agreenment together. |
bel i eve Canmeron gave us that Operating Agreenent.

Q So that was the operating -- that was your
attorney who worked with you with the Surge matter?

A Yes.

Q Al right. Let's take a nonent to bring up
Exhi bit 1A, which is the Operating Agreenent for

TopDevz. |'ll share ny screen.
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Al right. So I'mshow ng you what we've
mar ked -- has been marked as Exhibit 1A, You've seen
this docunment, | think, many tines in this proceeding
and ot herw se.

The first page is, |'"'mrepresenting to you,
a disclainmer. And I'mgoing to scroll down to the
next page, which |looks like the first or the front
page of an Operating Agreenent for TopDevz, LLC
dated May 9th of 2017.

Does this ook famliar to you?

A  Yes.

Q Al right. So | apologize, I know we've
gone through this before, but just so we're diligent,
|"mgoing to scroll down to the signature page. |
may have gone a little too far.

Al right. So this looks like it's page 31
of the Operating Agreenent. There's a signature
bl ock for yourself, and it | ooks like M. Tyler
Brandon Davi s.

The signature block for yourself, is that
your signature?

A Yes, it is.

Q GCkay. And, again, this agreenent is dated
May 9th of 2017, to your know edge?

A Yes.
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Q Al right. | want to | ook over a few

provi si ons.

Al right. Let's Iook at paragraph 1.51.
It is the voting interests. | wll read it aloud to
you, and then you can tell us a little bit about it.

It states that "'Voting Interest' neans,
with respect to a Menber, the right to Vote or
participate in nmanagenent of any right to information
concerning the business and affairs of the Conpany
provi ded under the Act, except as |imted by the
provision this agreenent. A Menber's Voting
Interest,"” this is the last sentence, "A Menber's
Voting Interest will be directly proportional to that
Menber's Percentage Interest.”

Can you tell us what that provision neans to

you?

A I|I'mnot a lawer, but the way | understand
that is --

MR. CARPENTER: 1'Il object that this is an

I ntegrated agreenent, and that a |egal opinion or
subj ectively is not inportant.

THE ARBI TRATOR Wl l, | understand the
objection. | think I've allowed both sides
previously to tal k about their understanding.

Utimately, | think counsel both understand that to
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the extent that the agreenent needs to be construed,
that's my job. And | -- you know, | appreciate that
there's an integration clause, but | will et both
sides tell nme what they understood about the
agreenent. | think I've done that previously, so |I'm
not going to change course now.

So go ahead.

MR. MATTHEWS: Thank you so nuch.

Q So, M. Rajaee, can you just give us your
under st andi ng of what this provision neans to you?

A Basically that your ownership percentage, it
wi || equal your voting rights in the conpany.

Q And in entering into this agreenent, you had
explicit discussions about your ownership percentage
with M. Davis?

A Many, many tines.

Q And that ownership percentage, again, can
you tell us what that conversation was or the details
about what that conversation was about ?

A 51 percent for Ashkan, 49 percent for Tyler.

Q And in connection wth that, | think a big
part of it was -- let's put it this way. Initially,
was M. Davis going to provide anything other than
capital to the conpany?

A Capital and further capital, yes, but
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that's-- that was about it.

Q But you were going to provide the services
and run the conpany?

A That's right.

Q And it was your job to create the revenue;

A And run the conpany, yes.

Q Al right. So | want to scroll down to
par agraph 2.9.

Here it says, "The Manager of the Conpany
wll be," and it looks like it lists your nane,
"Ashkan Rajaee,” and it lists your address.

So your understanding was -- what's your
under st andi ng of this provision?

A That |I'mthe manager.

Q Al right. And I want to nake a note about
paragraph 3.1. This references that "each Menber
will contribute to the capital of the Conpany as the
Menber's Initial Capital Contribution," it says, "the
noney or property,” and it says "TBD."

What does TBD nean to you?

A To be determ ned, | would assune.

Q And then, in brackets, afterwards it says,
"or services."

What does that nean to you?
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A O services.

Q So can you explain that a little bit?

A So the contribution to the conpany can be
ei t her noney, property or services.

Q Al right. So we'll go through just a few
nore provi sions.

Al right. [I'mlooking at section 5. 1.

This tal ks about the managenent of the conpany. And
It says in |ooking spec- -- well, it says, "The

busi ness of the Conpany will be nmanaged by the
manager named in Article Il, Section 2.9."

The | ast sentence says, "Except as otherw se
set forth in this Agreenent, all decisions concerning
t he managenent of the Conpany's business will be made
by the Manager."

What does that nean to you?

A That the manager can nake all decisions
based on them managi ng t he conpany, except for

Article V, Section 5.3.

Q Al right. Let's see here. | think it may
say sonething different, but let's look at, | think,
5.4. | think that's kind of a rel evant point.

A That's why |'mpoint to it.
Q O course.

So it looks like there's sone exceptions.
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It says -- looking at paragraph 5.4 of the operating
agreenent, it says, "Notw thstanding the foregoing,
t he Manager will not take any of the follow ng
actions on behalf of the Conpany unless a Majority of
Menbers has consented to the taking of that action.”
One of the things it states is, section G
so 5.4(g), it references "The incurring of any
contractual obligation or the making of any capital
expenditure with a total cost of nore than $20, 000."
Now, in the context of this, do you have an
under st andi ng of what this neans to you?

A Yes. Unless we get a majority vote, the
managi ng nenber cannot nake deci sions based on the
followng. This actually canme up with Al ex Muieller,
and ultimately he never noved ahead with it.

Q GCkay. Now, what is your understandi ng of
your percentage interest in the conpany in connection
with this provision?

A 51 percent.

Q So does this mean that you have a majority
percent age, or what does this nean to you?

A Yes, that | have majority interest and
voting rights of 51 percent.

Q Al right. Now, | want to | ook at paragraph
5.5, What it says is, "It is acknowl edged that the
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Manager has ot her business interests to which the
Manager devotes part of the Manager's tinme. The
Manager will devote as nuch tinme to the conduct of
t he busi ness of the Conpany as the Manager, in the
Manager's own good faith and discretion, deens
necessary."

So you have several other ventures that you
work with; correct?

A  Yes.

Q \Wat are sone of those ventures?

A SpendHub, Omi Cenie, which is a real estate
portfolio, and we set up a TopDevz hybrid that never
went anywhere, and now Renot ePreneurs, which hol ds
aircraft.

Q Al right. So before we were talking about
Wi th Surge how there was a -- it seened |like a
strategy that was in place where you would use a
software product in order to initiate the
relationship with the client.

Can you tal k about how -- do any of these
entities have an affiliation with TopDevz?

A Yes, they do.

Q And can you explain what -- how that m ght
wor k?

A  So expense nmanagenent, expense -- credit
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card expense managenent is a very big problemfor
conpani es, small and |large. And the SpendHub product
was to be used to generate and initiate conversations
W th conpani es that are having expense managenent
problens. Were that gets interesting for TopDevz is
usual |y conpani es that have expense -- credit card
expense managenent problens are the ones with a | ot
of enpl oyees, and there's a | ot of bookkeepers on
staff or accounting. So this would be of trenmendous
value to a financing teamw thin a conpany.

The peopl e who cut the checks for TopDevz
cone fromthe finance teans. So, naturally, if
t hey' re using SpendHub, and they find out that
TopDevz is affiliated wwth it, either there would be
custom zations that they would want wth the software
whi ch woul d go through TopDevz, or they would now
know TopDevz's nane, and the trust |evel would be
hi gher because they're actually using the product for
t heir expense managenent.

And all of this was supposed to go to narket
in 2020, and, of course, COVID hit, and the entire
strategy changed fromthat. But that's the initial
strategy, was to use the product as a hook to get
into larger conpanies, and then all kinds of stuff

woul d fl ouri sh.
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Q Okay. Now, another provision | want to | ook
at just real quickly before we go into a few ot her
things is the paragraph right belowit, 5.6.

It says, "The Manager wll be entitled to
conpensation for the Manager's services as determ ned
by the Menbers, and to rei nbursenent for all expenses
reasonably incurred by the Manager in the perfornmance
of the Manager's duties."

What is your understandi ng of that
provi sion?

A That the manager, which is ne, would be
entitled to receive a salary of sonme sort and be
rei mbursed for expenses that are incurred on behalf
of TopDevz.

Q GCkay. Now, one of the things |I just want to
jump to really quickly is | think a big part of the
conpany is this conpany Mbile Mnster that you own.

You previously tal ked about having an
infrastructure in place when it was working with
Surge. Can you explain how that infrastructure
wor ked in conjunction with TopDevz?

A Yeah. So, first of all, it's incredibly
hard, but I'll try to articulate as best as | can.

So think of it as a really big puzzle, and

every conponent is a piece to that puzzle. And the
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puzzle is broken down into prospects, so these are
peopl e that don't know who the heck you are, and then
there are what we call |eads, and | eads are people

t hat may know of you or you've tried to conmunicate
with them there m ght be sonething there. And then
there are contacts, and these are people that woul d
know you or know about you or the conpany or sonebody
at the conpany.

And so what Mbile Mnster does is takes,
starting at the prospect level, it takes a variety of
metrics. For exanple, we don't do work in the
governnment space. Unless they cone to us, we don't
target them |If they work for an educati on conpany
or like a school, we don't target them If they work
at any type of nonprofit, we don't target them

So having an infrastructure in place to be
able to detect where soneone's enployed is in itself
sonmething. | can go into that in detail and how we
do that if you want. But basically, once those
prosects are identified, then attenpts to comuni cate
to them are nade under various ways under just the
prospect unbrella. So one nethod is e-mail, where we
send e-mails. Another avenue is nessages and
conmuni cations on Linkedln. And another nethod is

t hrough social nedia, Linkedln being one of them and
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YouTube and stuff, on content-driven activities.

So at the top of the funnel where you' d have
the prospects, it's basically nowtrying to fill this
funnel with as nmany prospects as you can, just so you
know t hey' ve | ooked at your content or they've
responded to a nessage of yours or they've read an
e-mai |l of yours. And you're doing this, mnd you,
over a database of over 2 mllion records of about, |
want to say, 56 now, or maybe 60, different
attri butes per record. So who you are, the conpany
you work for, what school you went to, the skil
sets, your previous job, your contact information,
your e-mail, and harvesting all that is a nonunent al
t ask.

So once you get all that information at the
prospect |evel, then they becone -- when they
comruni cate back to us, they becone | eads, and these
| eads are now -- renenber, because we filtered them
at the prospect |evel, they now becone | eads in which
they' re communicating wwth us. So, imediately, the
focus and the work flows that are also -- a |ot of
it's Al driven now, changes fromthe comrunication
W th a prospect type, or it's really just one-way
communi cation, to now you' re handling two-way

communi cat i on.
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So they could ask for don't bother ne, |eave
me alone, that has to be handled. |'minterested,
tell nme nore, or they could ask a question, they
could make a statenent. So all of these becone work
flows that | devel oped, and these work flows
I ndi vidual | y handl e each category of conmuni cati on.
And that communication needs to be docunented and
menorial i zed, and a human person needs to be trained
on that entire work flow of when a prospect turns
into a | ead, what do we do wth it. What does
TopDevz do with that type of a | ead.

So Mobile Monster now takes all of those
peopl e that are working on TopDevz, they'll take that
| ead, response, and they'll start conmunicating and
responding. So that neans that they're going to need
assets. So there's marketing collateral, |anding
pages, websites, social nedia, just general FAQ
answers in responding to that. And by the way, this
all has to be done in atinely manner. R ght? And
you' ve got hundreds, if not thousands, of responses
that are comng in that are useless. Right? Most
people say | don't want be to solicited, |eave ne
al one.

So once it becones a lead, at that point is

where we try to drive traffic to what | call assets.
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Right? And the assets are high production, high

val ue content that has generally nothing to do with
TopDevz, but it's entertaining for sonebody to watch.
This was the whole showidea | pitched to Tyl er back
I n 2019, where there's so many conpani es doi ng what
TopDevz does in Anerica, that it's boring for soneone
to hear we've got the best devel opers, we've got
this, we've got that. |It's |like a car sal esnan
telling you, you know, we've got the best cars.
Right? It's just -- it doesn't stick in today's
nodern type of marketi ng.

So what that content does is it kind of
creates a hook that even though they nmay not have a
need for software devel opnment, they're engagi ng and
they're | ooking at the content and they're getting
famliar wth TopDevz. So producing that content in
itself is quite a lot of work, and | can get into
that if you're interested.

The second thing is the followup patterns
and the intervals on the different conmunication
channel s. Like you've seen even in this proceeding
how many problens we've had with Zoom people
connecting, not connecting, text nessages, whatever
t he communi cation nedia is. So what we do a really

good job at is figuring out what is the easiest
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communi cation nediumthat end prospect to comrunicate
back to us.

For exanple, you send them a Linkedln
nmessage, and you notice they respond on Linkedln, but
they ignore your e-mail. |Imediately, the CRM knows
the preferred nethod of communication for this
i ndi vidual is Linkedln. R ght? So howthey're
conmuni cated to is al so taken into consideration.

And this is really where | believe the nmagic
happens in what we do, is because you're reachi ng out
to hundreds of thousands of people that are decision
makers or influencers and people that are in our
target market, and then you're starting to build a
relationship with themeither through content or drip
canpai gns or through just |ike I anding pages and
different assets that you share with them

Fromthere -- and this is where all of our
| eads conme from when they have a need, they reach
out, hey, Ashkan, you know, | saw your junk video,
and it's pretty cool. By they way, | have a need for
ten developers. Right? And so at that point in the
CRM -- | tal ked about prospects, and | tal ked about
| eads. Now we get into what are called contacts. So
t hese are people now that have reached out, they have

a need, now they go into what | call our sales file.
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Right? And the sales funnel starts at the top.
There's got to be a discovery done, there's
got to be conmuni cation, negotiating the contract,
t he val ue proposition, nultiple things that happen
over there, and essentially, fromthere, the deal
cl oses, or doesn't close, we even track those too.
And then those contacts is where we focus
the huge efforts on creating experiences for these
contacts, because they don't know it, but they've
gone through a ot wwth us already. Right? But when
they get to that level of content -- sorry, to the
contact is where kind of | take over in terns of
maki ng sure that these people are building
rel ati onships wwth ne and the conpany. Right? And
doi ng so has proven to be phenonenal because they
remenber .
And the way we do that is when they cone
here, for exanple, we take themto really nice
di nners, or where | got sonewhere, we do like really
ni ce dinners and stuff. But an interesting thing
happens in the negotiation stage of these contracts.
Right? So when we go fromleads to contacts, there's
an interesting thing that happens, and that's called
conpetition.

So people who don't know us, |arger
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conpani es usually bring in different decision makers
to make a decision on which I T vendor they're going
to go with for this, and sonetines it's one person,

sonetinmes it's five or six people that need to

deci de.

That's where the strategy of ne and Tyl er
conmes in. W need to wow t hese people and show t hem
a conpany that is financially stable, that can take
care of its custoners, and that can treat themto
great experiences. And that's where, you know, the
Rol | s- Royce and the Bentley and them seei ng those --

THE REPORTER. WAit. Hold on. I'msorry. [|I'm
sorry. You cut out there for a second.

"That's where, you know, the Rolls-Royce and
Bentl ey and them seei ng those" -- sorry.

THE WTNESS: Seeing those creates an indirect

| ayer of sophistication and trust by these potenti al
peopl e that are about to sign a contract with us.
And that trust is what is getting us w nning over a
| ot of these contracts. Google software devel opnent
conpanies right now, there's a mllion of them out
there. So this is one way we stand out, is nobody's
doing this. Nobody is doing the kinds of -- the
things that we're doing froma nmarketing perspective

and being able to treat custoners like this and
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giving themaccess to stuff like this, that | know
of, that is working.

And we've had -- we've closed -- we closed
Al chermer in Denver. That's a 2, $3 mllion account
with the strategy. W have several in our pipeline |
can't renenber off the top of ny head.

But anyhow, the contract negotiation page is
what really starts to help with these tools. And |
| ook at all of the things that |I'm doing, again, as |
ki nd of zoomout, as a big puzzle. And in each
conponent of the marketing, |I'msticking in pieces of
puzzle. So whether it's content, technol ogy, a jet,
a Rol | s-Royce, a |l anding page, an experience, a CRM
tieit all together with work flows, this is kind
of -- 1 call it kind of the human relationship
managenent software process that has nmade Mbile
Monst er successful. And | used it at Sunw ng, so
it's kind of where it was kind of born. They were
handl i ng 200,000 -- it was about, yeah, 200,000 every
two weeks. So it was about 1.2 mllion passengers a
year.

THE ARBI TRATOR: M. Rajaee, I'mgoing to

interrupt at this point.

M. Mtthews, we're -- | don't know where

we're going, but | think you need to take control
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with him directing questions. | don't think we need
to go into all of these other possible custoners of
Mobi | e Monster for these proceedi ngs.

MR MATTHEWS: Well, if | may, the only -- the
reason why -- |'m happy to nove on. The only reason
| was going there was | think it's inportant to
di sti ngui sh, there had been a nention before that
TopDevz was the only client of Mbile Mnster. So
wanting to distinguish the relationships with other
conpani es, and then also --

THE ARBI TRATOR: | woul d appreciate you ask
di rect questions.

MR. MATTHEWS:  Sure.

THE ARBI TRATOR Were there other -- so, for
exanpl e, did Mbile Mnster have other custoners in

2017, in 2018, in 2019? Yes, no, yes. Wuo were

they? You know, | really think, otherw se, we're
going to be here till mdnight. And | can't stay
with you till mdnight.

MR. MATTHEWS: No probl em

THE ARBI TRATOR:  (Ckay.

MR. MATTHEWS: Appreciate it.

Q So thank you, M. Rajaee, for kind of giving
us a little bit of background in understandi ng how

this actually works and how it's put together.
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| want to nove on to just a few things
within the Operating Agreenent so we just have sone
clarity on the full terns here.

It looks Iike we may have covered everything
we need to for the nonent.

Well, actually, I want to tal k about,
actually, paragraph 11.1 really quickly. This is an
I ndemmi fication provision where it states, "The
Conpany w || have the power to indemify any Person
who was or is a party, or who is threatened to be
made a party, to any Proceedi ng by reason of the fact
that the Person was or is a Menber, Manager, officer,
enpl oyee, or other agent of the Conpany."

Do you have any understanding of this
provision? Wat does it nean to you?

A  Sonet hi ng about indemifying. Honestly,
| -- I could take a stab at it, but --

Q Do you know what indemification is or when
a conpany defends sonebody who's in a proceedi ng?

A | think indemify is -- because we deal wth
that at TopDevz, is |ike you basically rel ease them
of liability or sonething Iike that or you rel ease
t hem of danmages. |'mnot sure.

Q ay. W can nove on.

Al right. Let's talk alittle bit -- let
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me stop sharing here. | want to nove on to
Exhi bit 2A

THE ARBI TRATOR: This is the one we had probl ens
with. So | think you need to go to the |ater one.

"' mnot sure what the nunber is, but we need to go to
the full-sized one that -- | think it was 44A

MR. MATTHEWS:. Actually -- yeah, we can actually
nmove on to | think it's Exhibit 4 -- 4A for now. So
"1l share that.

THE ARBI TRATOR 4A, the owners' certification
of beneficial owners?

MR, MATTHEWS: Correct.

Q So, M. Rajaee, TopDevz has bank accounts;
correct?

A  Yes.

Q And can you tell us where it has bank
accounts?

A Wl ls Fargo.

Q Al right. And in connection with setting
up bank accounts, did you have to provide any
paperwork to the bank or did they prepare any bank --
any paperwor k?

A They asked for an operating agreenent, and
then later they asked nme for this, which is a

certification of the owners.
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Q GCkay. | just want to scroll down here. |
think it's section 2, certification of beneficial
owners.

So under section 2A, it says, "Nane of
person openi ng accounts or maintaining the business
relationship,"” and it says "Ashkan Rajaee." That's
you; correct?

A  Yes.

Q And the nane for the legal entity for which
t he account is being opened or nmaintained is TopDevz.
It says that; correct?

A Yes.

Q Al right. Now we're noving under section
C It lists the beneficial owner information. It
| ooks like it's including the information for Ashkan
and for Tyl er Davis.

Do you see that?

A  Yes.

Q Al right. And do you see -- what does it
say about the ownership?

A 51 percent Ashkan, 49 percent Tyl er.

Q And this is signed by yourself on March 6th
of 2018; correct?

A  Yes.

Q Al right. And you -- | assune did you
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present this in connection wth your role as a
manager or how did that cone about?

A Wells Fargo asked for the beneficial owners
and their percentages on the account. So | had to
provide that and certify that, to the best of ny
knowl edge, that's what it is.

Q GCkay. M. Davis, does he have access to
this informtion?

A |If he contacts Wells Fargo, yes, they'l]l
give -- this is how !l got this.

Q Al right. Let's nove on to section 5A --
or Exhibit 5A, rather.

Now | want to scroll down to the bottom of
t he conversation. W were tal king about this
docunent previously.

MR. CARPENTER: Excuse ne, Counsel, can |
interrupt? Wat was the nanme -- what was the | ast
exhibit nunber? | didn't get it.

MR. MATTHEWS:  4A

MR. CARPENTER. Thank you.

MR. MATTHEWS: O course.

Q Now, I'mlooking at the bottom of what's
been marked as Exhibit 5A. This |ooks |ike an e-nmail
of Vania Hernandez to a Jennifer d aser, and you are

copi ed.
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Can you tell us who Vani a Hernandez is?

A She's the lady we hired to help with
bookkeepi ng and keep track of the expenses.

Q GCkay. And can you tell us who Jennifer
d aser is?

A  She's our accountant.

Q Wen you say our accountant, do you mean
for --

A TopDevz.

Q Okay. Al right. And what is the context
of this conversation?

MR. CARPENTER: |'mgoing to object as this
bei ng hearsay, unless there's further foundation
| ai d.

THE ARBI TRATOR: Fortunately or unfortunately, |
think the record is replete wth hearsay, starting
wWth the e-mails and texts we've previously revi ewed.
So I"'mgoing to allowit, but I will, you know -- you
know, alert counsel, | appreciate what is hearsay,
and just because it cones in, not all evidence is
equal , you know, so bear that in mnd. | have live
wi tness's testifying here.

MR. CARPENTER: Thank you.

BY MR MATTHEWS:
Q Al right. So did you direct Vania
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Her nandez to contact Jennifer d aser about the issues
addressed in this e-mail?

A | did.

Q And what did you direct Vania Hernandez to
do?

A To contact our accountant, Jennifer, and get
me on a letterhead -- basically a proof that | own
51 percent of TopDevz, because | believe | was trying
to buy a house here at the tine, and they were
requesting docunents of ownership.

Q Okay. So the bank was requesting
docunent ati on?

A  Yes.

Q Al right. And so Jennifer got back to you,
and was there a probleminitially?

A No. She just said, "What's the letter going
to be used for?"

Q Wll, what I'msaying is, is that was there
any issue with regards to the operating agreenent or
confirm ng ownership?

A Oh, I"'mnot aware of any problens, but I
remenber that | didn't have it, and | go to Jennifer
for all these matters. And so | just told Vania to
get it.

Q Ckay. But ny question is, basically, did
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Jenni fer conme back to you and say she needed any

further information or any confirmations?

A No.

Q WwWell, in the conversation here, maybe
you're -- just to clarify what |I'm asking, was there
any -- any issues that you needed to clarify in

connection with the owership in this e-nmail
cor respondence?

A She didn't -- if you see that e-mail, she
didn't respond right away with what we wanted, which
was the letter, and then she said that if we just, ne
and Tyler, confirmed in an e-mail, in witing, she
confirmed with one of the partners at the firm that
that would suffice for her to confirmthe ownership.

Q GCkay. And then so what did you do based on
that information?

A | said okay, and | sent this e-mail, mne's
51, Tyler's is 49. And | copied Tyler, and | said,
"Tyler, please confirm" You can see, three mnutes
| at er, he responded.

Q kay. And when he responded, what did you
receive in terns of a response?

A FromJennifer?

Q No. From Tyler Davis.

A "This 1s correct."

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 454

Q Al right. Was there any -- ever any

di spute from Tyl er about you owni ng 51 percent?

A  Yes.

Q GCkay. Can you explain that?

A This litigationis --

Q wll --

A -- the first time I've heard of it.

Q Al right. Wll, prior tothis litigation,
during the course of you being in business with
M. Davis, was there any dispute about you owni ng
51 percent?
A No.
Q Was there any tine that he cane back and
said that he did not own 49 percent of the conpany?
A No, except this litigation.
Q Ckay. So I'mgoing to nove on to
Exhi bit 6A.
kay. So we tal ked about this is a
consul ting agreenent, Exhibit 6A, between Mbbile
Monster, Inc., an Ontario corporation, and Surge,
LLC, a Washing |imted liability conmpany. It's
dated -- this one is dated Septenber 1st, 2016.
Do you recogni ze this docunent?
A  Yes.

Q How do you recogni ze this docunent?
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A This was a contract | signed, Mbile Mnster
and Surge, to provide services and | ead generation
comm ssioning and all that.

Q GCkay. I'mgoing to scroll down to the |ast
page, which is Exhibit B -- well, first, actually, |
think this is inportant.

" m | ooking at the signature page. This is
signed, it looks like, on the right-hand signed --
right-hand side. It's signed by you; is that
correct?

A  Yes.

Q And that's under Mbile Monster, Inc.?

A Correct.

Q And it's signed by who on the |eft-hand
si de?

A  Matt MKay.

Q And who is Matthew McKay?

MR. CARPENTER: 1'Il object to this |ine of
guestion on rel evance grounds.

THE ARBI TRATOR: It's very far afield, | agree,
M. Carpenter, but as | understand the opposition
papers, M. Rajaee, has taken the position that
what ever his deal was with Surge was his deal with
TopDevz.

Did | understand your argunment correctly,
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M. Matthews?

MR. MATTHEWS: That's a part of it. But it's
also really an issue of know edge, and that M. Davis
was fully aware of the conm ssions that were being
paid to M. Rajaee and fully aware of the conm ssions
t hat have paid throughout this entire period of tine.
He's disputed the --

THE ARBI TRATOR: M. Matthews, in terns of why
you' re asking questions about Mbile Mnster's
contract with Surge.

MR. MATTHEWS: To establish, nunber one, that
Mobi | e Monster had other clients that had very
simlar or the same exact terns. And al so because
M. Davis had access to this information when they
were in litigation with Surge. And this was the

f oundation for --

THE ARBI TRATOR: Okay. | think we've
established that. |Is there a reason we need to go
further?

MR MATTHEWS: |If we've established it, then
happy to nove on.

THE ARBI TRATOR: (Ckay. So |'mjust asking, is
t here anything el se about the consulting -- the
specifics of the consulting relationship between

Mobi | e Monster and Surge which predated, as |
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understand it, the formation of TopDevz? |Is there
any other reason, other than the fact of that

rel ati onship, and the ternms upon which Mbile --
Mobi |l e Monster provided -- or was conpensated by
Sur ge?

MR, MATTHEWS: It is just establishing a history
and a knowl edge by M. Davis. To establish that this
s not a situation where M. Rajaee set up Mbile
Monster in connection wth TopDevz and it was sone
brand- new operation. This is a historical operation
that we're just trying to establish.

THE ARBI TRATOR: Ckay. | think you've
est abl i shed that .

MR. MATTHEWS: Ckay. So, we'll nove on.

Let's ook at Exhibit 7A

Q Now, you signed an Operating Agreenent wth
M. Davis for TopDevz, LLC, and that was dated
May 9th of 2017; correct?

A  Yes.

Q Al right. So what I'm show ng you -- and
this is Exhibit 7A. There is comunication with an
Alex Mieller. Wwo is Alex Mieller?

A He's sonebody that we were going to bring on
as a third partner, and we started renegotiating a

whol e bunch of different terns, and ultimately Al ex
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backed out and we never went ahead wth any of the
negotiations that we were di scussing.

Q GCkay. And here, there's just nention of
conm ssion -- or there's sone di scussions about
conm ssi ons.

Can you tell us what your understandi ng of
this discussion is?

A Yeah. W were discussing comrssions to ne
and also Alex. It's not inthis e-mail, but Al ex was
al so requesting conm ssions for certain things that
he was doing, and | forget off the top of ny head.
But this was discussing kind of the conm ssions and
al so how we woul d handl e distributions.

Q So was there going to be a change to your
comm ssi ons based on these negotiations? Because it
| ooks i ke there's other terns that are in here.

A There was a lot of discussion about a |ot of
things that we ultimtely never agreed on, and that
s why Alex didn't nove forward.

Q So the other terns you didn't agree on here?

A  Absolutely not.

Q Okay. But M. Davis was fully aware of your
conm ssion structure; is that correct?

MR. CARPENTER: (nbjection; calls for

specul ati on.
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BY MR NATTHEWS:

Q To your knowl edge, was M. Davis fully aware
of your comm ssion structure?

A Yes, he was.

Q GCkay. So let's nove on to Exhibit 8A

THE ARBI TRATOR: And can we just go back. So
this e-mail is --

MR, MATTHEWS:  Sure.

THE ARBI TRATOR: (Ckay. It's May 2017. So
your -- your |last question ties to his know edge at
this point in tine?

MR, MATTHEWS: Correct.

THE ARBI TRATOR: (Ckay. Thank you.

MR MATTHEWS: O course.

Q Al right. So let's nove on to Exhibit 8A

Now, this -- I'mgoing to zoomin here so
it's easier for everyone to see. | think this is
establishing a tinme stanp. Let's see here.
So here -- is this sonme correspondence, is

this text correspondence between you and M. Davis?

A  Yes.

Q Al right. And in this text correspondence,
Is it true that M. Davis is on the |eft-hand side of
t he correspondence?

A Yes.
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Q And you're on the right-hand side of the
correspondence?

A Yes.

Q And so I'mlooking at the bottomright-hand
side of the screen. There's a tine stanp of May 9th
of 2017; is that correct?

A  Yes.

Q Sothisis all of -- it looks |ike about ten

days after you signed the Qperating Agreenent for

TopDevz?
A  Yes.
Q Oay. I'mgoing to nove on to the next

exhibit, which is Exhibit 9A which is a continuation
of that conversation where it was tinme-stanped. And
" m | ooking, again, at the top left-hand side of this
page.
This is text correspondence, again, between

you and M. Davis; correct?

A  Yes.

Q Is there anyone else involved in this text
communi cati on?

A  No.

Q Soit's just comunication between and you
hi m from what you understood; correct?

A Correct.
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Q Al right. And here you say sonething, you
say, at the top right-hand side, you say, "Wen | get
that signature, | wll take this conplinent, but yeah
they are prinmed to nove over to us."

Do you know what this is referring to?

A  Yes.

Q Wuat is it referring to?

A Belowit is a conmpany called Digital d obe.
They do satellite imgery for the Departnent of
Def ense and a ot of different -- they're a very tech
forward conpany. And one of the contacts at this
conpany that | have kept a relationship with |
reached out to, and they did have a devel opnent need.
And then ne, | believe -- I'mnot sure if Tyler was
there or not, | think he was. M, Tyler, a guy by
t he nane of Paul, and Alex flew down there to neet
themin person. They loved us. So |'m updating
Tyler here that the visit was great and the
negoti ations pursuant to that, you know, getting into
the contract, is going really well, which is why |
referenced that signature. And he jokingly says, "I
want to renegotiate your conm ssions" because that
was potentially a $5 mllion account.

Q Okay. And this was all of about ten days

after you signed the operating agreenent on this
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conpany?

A Correct. That's why he's joking about
renegotiati ng nmy conm ssi ons.

Q Because this was going to be a large
account ?

A Very | arge account.

Q Can you tell us, do you know what happened
to this account?

A W ultimtely didn't land this account.

Q GCay. So it seens like there was a | ot of
work that went into it that didn't work out?

A  Yes.

Q And so you didn't get conpensated for that,
| " m assum ng?

A No, | did not.

Q Did you have expenses, perhaps, that were
gonna -- that were going into devel opi ng that
rel ati onshi p?

A Wll, we had all the flights | put on ny
personal Anex, | put all the hotels on ny Anex, all
the expenses related to this visit | fronted.

Q So you advanced a | ot of costs, but didn't
end up closing the account?

A Correct.

Q Al right. And as a result of it, you
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didn't get paid on the revenue because no revenue
exi sted; correct?

A Correct.

Q Al right. Let's nove over to Exhibit 10A
And this, again, is text correspondence between you
and M. Davis. This is nore of a tine stanp.

M. Davis's correspondence is on the
| eft-hand side; is that correct?

A  Yes.

Q And your correspondence is on the right-hand
side; correct?

A Yes.

Q And I've highlighted -- or it's been
hi ghlighted the date, the tine stanp here. This is,
it looks |ike, January 21st of 2020.

Does that ook right to you?

A Yes, it does.

Q Al right. So let's nove on to the next
exhibit, which is a continuation of this
conversation, Exhibit 11A Al right. And so,
again, this is continued text correspondence.

This is Tyler Davis on the |eft-hand side;
correct?

A  Yes.

Q And you're on the right-hand side; correct?
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A  Yes.

Q Now, he says to you, on the |eft-hand side,
“Think of this, you grab Josh and Jim you can step
back and relax a little;, correct?

A  Yes.

Q You then respond and say, "I can't give up
my conmm ssions yet"; correct?

A  Yes.

Q You say, "It's a big source of ny cash
flow'; correct?

A  Yes.

Q He then responds and says, "I know. And you
have a big play with SpendHub"; correct?

A Yes.

Q Al right. Do you -- can you expl ai n what
the context, in your mnd, of this conversation was,
what it was about?

A So JimHyde was the chief operating officer
of Surge. And in the process of us starting TopDevz,
you know, this was in 2020 now, they let Jim Hyde
go. And | found out about it, and I told Tyler about
it, which is why |I said, "They fired Ji mHyde."

And Josh, who was the very big strategic
hiring aide here at TopDevz, was also at Surge. And

so he's comenting that if we get Josh and we get
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Jim that | could relax because | had been
conplaining to himthat |I'm basically working seven
days a week, sonetinmes 5:00 in the norning to

11 o' clock at night, and | have a famly. And so
he's trying to see ways to kind of help ne out,

and -- well, that's what | perceived it as.

But then he asked ne to step back a little,
and | said, "Well, | can't," because ny comm ssions
at that tinme, | think we did 7.8 mllion in revenue,
so that would have been a big part of ny incone for
that year. So that's what I'mreferring to here
about not giving up ny comm ssions, and he's talking
about a bigger play with SpendHub and all that. And
that's where the conversation continues.

Q GCkay. Al right. Let's nove on to the next
exhibit, Exhibit 12A. This is also a tinme stanp for
t he next exhibit.

Again, just for context, this is again nore
correspondence between you and M. Davis; correct?

A  Yes.

Q And this is a situation where the
correspondence fromM. Davis is comng in on the
| eft-hand side; correct?

A  Yes.

Q And the correspondence fromyou is on the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 466

© 00 N o o~ W DN P

N D N N NN BB P P P PP PR
g A W N P O © 0 N O 0o A W N P O

ri ght-hand side; correct?

A  Yes.

Q Al right. So at the bottom of the page
there's a time stanp for Cctober 8th of 2019.

Does that ook right to you?

A  Yes.

Q Al right. So noving on to the next
exhibit, which is a continuation of this
conversation, this is Exhibit 13A

Now, again -- well, let's |look here. Again,
this is correspondence fromyou. |'mnot sure that
this is actually a continuation. There may have been
alittle mxup there, but we can nove on to this
exhibit, which is dated Novenber 6th of 2019.

This is correspondence between and you
M. Davis; correct?

A  Yes.

Q Okay. And it's only text correspondence
bet ween and you M. Davis; correct?

A  Yes.

Q Al right. And on the left-hand side is
correspondence from M. Davis; right?

A  Yes.

Q And on the right-hand side is correspondence

fromyou; correct?
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A  Yes.

Q Al right. So here, on the left-hand side
he says to you, "Wen you get a chance, | need the
ability to download the P&. My bank is requesting
it for ny increase. Google Sheets won't allow it";
right?

A  Yes.

Q And you responded to himand said, "That P&L
Is internal. You need a Zoho copy which matches the
tax filings. The Google sheet is so you can see
where the nonies are going"; correct?

A Yes.

Q \Wuat is Zoho? What is that referring to?

A  Zoho Books is the accounting pack- -- cloud
accounting package that we started inplenenting that
Jennifer 3 aser was using to file tax returns.

Q GCkay. So it's a systemthat the accounting
firmis using to file tax returns?

A They're using it, and we're using it now for
P&Ls for TopDevz.

Q GCkay. So if you have access to the Zoho
account, what are sone of the things that you woul d
see?

A Wll, it depends on your perm ssions, of

what you have access, to. And that is derived from
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your Goggl e accounts that we have at TopDevz. W use
Googl e Enterprise. So once that Google Enterprise
account is activated, it wll give you access to
different things depending on your access |level. But
it would also be used to log in to any of the Zoho
products, which is different tools -- Zoho's like a
big, different tool base for conpanies. One of them
Is accounting, |ike a QuickBooks. It would be
exactly |ike a Qui ckBooks.

So when | say Zoho copy, |I'mreferring to
you can go into Zoho or, you know, a conpetitor of
Zoho, Qui ckBooks, and downl oad the conpany because
that matches the tax filings. Because prior to this,
we were using spreadsheets, which is what he was
trying to access, and | was trying to nmake sure he
was getting accurate information.

Q GCkay. So you're saying that there was a
spreadsheet that you used before Zoho Books?

A Wien we first started the conpany, yes, we
di d everything by spreadsheet.

Q Okay. And who -- what did that spreadsheet

I ncl ude?

A It included all the custoners, their paynent
terns, their billing cycle, revenue, the expenses
agai nst each consul tant per custoner. It included
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all of the | ead generation bonus broken down nonthly,
ny salary, W2s, any commssions paid to W2s. W
had one enpl oyee, Donovan Stevens, who got sone
comm ssi ons, and Arash.

Al of the Mbile Mnster expenses were
categorized in there. So airfare, hotel, neals, SaaS
charges, any advertising that was done. Pretty nuch
any noney that was spent on behalf of TopDevz was
captured on that spreadsheet broken down by |ine
i tem

Q GCkay. So that was the initial -- that was
an initial docunent that you used to handl e the
accounting for the conpany; correct?

A Correct.

Q Al right. And was M. Davis given access
to that docunent?

A From day one.

Q And how was he given access to that
docunent ?

A  Through his Googl e account.

Q And this was a Googl e account through
TopDevz?

A Correct.

Q Al right. And so wth Zoho Books, one

question is, when Mbile Mnster was being paid
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conm ssions, or if there was expense rei nbursenent,
were there invoices that were issued from Mobile
Monst er ?

A Yes, there was.

Q And there were invoices that were generated
for every bill that was being paid to Mbile Mnster;
correct?

A  There should be, yes.

Q Okay. W suggested that you do that or
was -- did sonmeone suggest doing that?

A Nobody really suggested it. The only
nodi fication they started asking to do was to
separate out the comm ssions and the rei nbursenents
so that they can have a better accountings for the
details w thout having to go back to several
different nonths and try to figure it out.

Q Wen you say they, who are you referring to?

A The accounting firm

Q GCkay. The invoices, are those accessible
t hrough Zoho Books?

A They are.

Q So if soneone can sign into Zoho Books for
TopDevz, they woul d access to seeing those invoices?

A If their account is granted that |evel of

access, yes, they woul d.
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Q Ckay. What about M. Davis?

A M. Davis was given access to Zoho Books to
review reports, downl oad reports, |ook at P&Ls,
bal ance sheets. He was given access to our Zoho
Pul se, which is what he was referencing about the
product that generates the forecast of the hours and
the clients. He was given access to Zoho CRM which
Is the customer relation managenent tool that we use.
And he's been access- -- he's given -- been given
access to other tools that I don't think he's ever
used or doesn't really need to access, but if he
wants to access them he can.

Q Okay. Al right. Now, walking through this
exhibit -- and quite frankly, it's sonething we've
di scussed before, but | haven't heard from you about
t his.

He -- so you say at the very end, "the

Googl e sheet is so you can see where the nonies are
goi ng. "

A  Yes.

Q So what are you referring to there?

A So that's what | was referring to, you know,
Zoho Books, because we were just transitioning from
t he spreadsheet to the books. The accountants were

| unpi ng a bunch of categories |ike consultant
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rei nbursenent in one line tine, and I wanted to nake

sure he saw the breakdown of what that reinbursenent

was. So if he went on to that Google sheet, he would
see the breakdown of the individual categories that |
j ust nentioned.

Q Al right. So he responded, he says, "A PDF
woul d be fine. They are requesting the P& and the
bal ance sheet"; is that correct?

A  Yes.

Q And then you nention, "You have access to
Zoho Books. You can print it if you want. | can do
it later."

So you're saying that the bal ance sheet and
all that information is in Zoho Books; correct?

A Correct.

Q Al right. And I think we've previously
established this exhibit.

|"mgoing to nove on to Exhibit 14A. And,
again, this is a continuation of the conversation
bet ween you and M. Davis when he was requesting P&Ls
and sone other financial information.

It | ooks |like here on the right-hand side --
this is, again, text correspondence, just to be
cl ear.

On the left-hand side is M. Davis:; correct?
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A  Yes.
Q And on the right-hand side is you; correct?

A  Yes.

Q Al right. And here you -- it |ooks |ike
you' ve sent a PDF of the bal ance sheet to him
correct?

A  Yes.

Q And also a PDF of the profit and | oss

statenent; correct?

A Yes.

Q@ And he responded and says, "I got into
Zoho"; right?

A  Yes.

Q So it looks like you have a little bit of

back and forth. And you're referencing that -- it
says, "Below here," immterial |ooking at the end of
t he conversation. "You say there is different

portals for each."
VWhat are you referring to here?
A So he's saying that -- you know, it seens
| i ke he was confused where to log in to Zoho Books,
and |1'massuring himthat you do have access. You're
probably not going to the right portal. And then he
says, "I don't know what to tell you. 1'Il give you

a screenshot." And | said, you know, "Yes, there's
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different portals, as | just explained." And he
said, "I wll explain later" -- "I wll try again

| ater. No big deal. Thanks for sending the report.”

And just to be sure, | actually resent him
the invitation to make sure that we had a fresh
e-mail in his inbox to nmake sure he woul d be clicking
on the right link to access to Zoho Books. And then
he's inviting me to sonme Andrea Bocelli concert after
t hat .

Q Okay. Al right. So TopDevz, | think we've
established this before, but it's effectively a --
it's in the software space in ternms of the conpany,
It focuses in the software industry; correct?

A Software devel opnent, yes.

Q So, isit fair to say, that in ternms of how
you work or how the conpany works, it |ooks for
software solutions to run its organi zation?

A  Yes.

Q So the way that it operates is it wll use
different electronic platforns in order to handl e
sonething. |Instead of sending out a hard copy of a
P&, you can access it online in sonme sort of
application or software tool; is that fair?

A This was the death march at Surge, where

t hey were using spreadsheets to do all this stuff,
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and, you know, there's a nodern way to do this stuff,
which is use cloud platforns |ike Zoho and different
systens that we use to work renotely and to give
peopl e i nstant aneous access.

The spreadsheet also can create roomfor
human error, and if you catch it, it would just be
anot her, you know, line itemthere. But, you know,

t he cl oud-based platform I|ike Zoho accounting, has
all the built-in functionalities for an accounting
software that any nore mature conpany woul d be using.

Q GCkay. And so at the very end he's saying --
he says, "Thanks for sending the reports.”

You sent himthe reports he was requesting,
to your know edge; correct?

A Yes. And | sent himthe newinvite, just in
case he couldn't find the e-nmail to get onto Zoho.

Q D d he respond back to you and say that he
couldn't get in at that tine?

A | never heard about this particular instance
back, as you can see, he asked ne for who Andrea
Bocel I'i is.

Q Okay. So the answer is that after you
granted him access again to make sure he had it, he
didn't cone back to you and say | don't have access,

to your know edge?
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A Not to ny know edge, no.

Q Okay. At least -- | want to be very clear
about that.

He didn't conme back to you i medi ately and
ask -- and say that he couldn't get access?

A No.

Q GCkay. Al right. Let's nove on to the next
exhibit, which is 15A. And again, this is nore text
correspondence between you and M. Davis.

The correspondence is -- on the left is

Tyl er Davis, to your understanding; is that correct?

A  Yes.
Q And on the right-hand side is you; correct?
A Yes.
Q Now, I'Il just read this for the record.
On the left-hand side what it says, it says,
“I"mjust sending you what | amgetting. | wll be
honest it doesn't give me a warm and fuzzy. | also

don't get a bill from Google for AdWrds. Mobile
Monster does. And then | get a bill for Mbile
Monster, which just nmakes everything nore conpl ex and
messy. | honestly don't have tine or energy to dwell
on this or do | care, but noving forward all bills
for TopDevz need to go to TopDevz and be paid by

TopDevz. There is no reason to do it any other way.
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Enpl oyees who work for TopDevz shoul d be paid by
TopDevz. Does that nmake sense? | need to be able to

| ook at a report like this and say that's wong, not

be sitting here going" -- it says "going shit is
wrong," excuse ny | anguage. "Doing that nakes" --
"Does that nmake sense? | think we need to sinply

unl ess you can give ne a reason why we shouldn't."
Does that -- is that correct?

A  Yes.

Q Al right. You respond and say, "It is
sinple, dude. Everything is broken down in detail on
the P&. | can add you to the Google account. You
can see the live spend, every dollar is accounted
for"; correct?

A  Yes.

Q He says, "That would be awesone. Like |
said, | don't care and | don't want to question it
ever. You are ny partner. | don't want to ever
guestion or have reason to question"; correct?

A  Yes.

Q You said, "It's totally fine Tyler. | can
see your point"; correct?

A  Yes.

Q Al right. Let's nove on to the next

exhibit, which is a continuation of this
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conversation, Exhibit 16A
And, again, this is a continued conversation

via text between and you M. Davis; correct?

A  Yes.

Q And on the left-hand side is M. Davis;
correct?

A  Yes.

Q And on the right-hand side is you; correct?

A  Yes.

Q Now, it looks like at the top, it says you

said, "One sec"; right?

A Yes.
Q He says, "I love you Ashkan, everything
about you. | have to trust you a hundred percent.

It doesn't work any other way"; right?

A  Yes.

Q And you imredi ately responded and said, "I
just gave you admn rights to the Google account,”
and there's a screenshot, it |ooks |ike, of the
Googl e account; is that right?

A  Yes.

Q He responds imedi ately and says, "Awesone.
Thank you"; correct?

A  Yes.

Q@ And then you sent hima screenshot, and
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just -- and it says -- and there's a -- it | ooks
| i ke the Google account, you say, "I wll reset your
password for TopDevz. | just changed your TopDevz
ones" -- "one," and then you listed "to 12345678.
You will need to change it when you | ogin again";
correct?

A  Yes.

Q He says, "Awesone"; right?

A  Yes.

Q@ You said, "Also, if you ook on the P&L,
everything is broken down by category. So you can
see the AdWrds spend mat ching the anmount in Google
account"; correct?

A Yes.

Q He responds, "So now | have a warm and
fuzzy"; right?

A Yes. Can | elaborate on that?

Q Yes.

A This is very inportant, because this was a
time where | felt that Tyler was not trusting that
t he Mobile Monster charges for AdWrds were not
actually going to AdWwrds, which is why he was asking
for access to the AdWrds account. So you pay -- SO
the reason why there wasn't a debit card for TopDevz

or a credit card, because it didn't have any, is
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because our spendi ng on AdWrds sone nonths woul d be
$200, 000 on ny personal Anerican Express.

So what woul d happen is TopDevz woul d get an
I nvoice for Mobile Mnster, for |Iike 250 grand, and
I"'mlike, that's a lot, yeah, it is a lot, but then
when | went intoit, I'mlike, well, it was $180, 000
of Google charges on ny card. So when Tyler saw
this, because he saw the anmounts going to Mbile
Monster, this was his way of not confronting ne, that
he doesn't trust ne, but basically asking nme, |ook, I
know you' re chargi ng for whatever you're paying on
your Anmex for your Google. Even though it's broken
down, as | say, on that spreadsheet line by line
item what he wanted to see is was the noney actually
going into the Google account to run the ads.

So in order for himto have zero doubt that
that is where the noney's going, | gave himadmn
access to the actual Google ads account, which he can
log in and see the paynent history and the charges
from Google. That's why he's saying, "Now | have a

warm and fuzzy," because he can foll ow the noney
from you know, where everything is going.

The reason why we could not do it out of
TopDevz, as he was suggesting earlier, because the

bank account and the cash flows didn't have the
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noney. So | had to support the cash flow, and I have
e-mai |l correspondence wth him where I'mlike, dude,
there's a quarter mllion dollars on ny Anrex, |ike we
need to deal with the situation. But anyhow, this is
where it landed, so | think this was --

Q Well, you can talk about that a little bit,
which is why would there be a cash flow issue? Wat
was the cash flow issue? Explain that.

A  Wll, one, we were a startup, we were
generating revenue. And when we started to generate
revenue, we were growi ng, and the accounts we were
starting to land were getting larger and larger. So
our paynent terns were going fromnet 15 -- |ike
Becton, Dickinson, for exanple, a Fortune 50 conpany,
IS not going to change their paynent terns because of
TopDevz.

And | get asked this question every day.
Josh will cone to ne and say, hey, | need you to
accept this or talk to them and I try, but they're
i ke, listen, our terns are our terns. You want to
do business with us or you don't. So |I'm not going
to turn down a Fortune 50 conpany. So we say yes,
but it creates a lot of cash flow issues because the
paynent terns are getting extended.

Conmpoundi ng that problemis we weren't
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getting paid on tine with the paynent terns. So they
woul d say net 60, and it really becane net 90, sone
of themwere net 120. So it just becane, you know,

t hat conpoundi ng issue. And I can't blane the
custoners for that, but this is -- this is why it was
structured that way.

Q Okay. So | do want to tal k about sonething

related to this very quickly, whichis -- sois
Becton, Dickinson -- is that the correct way to say
it?

A BD, yeah.

Q Okay. Are they a client of TopDevz?

A Yes, they are.

Q Okay. And what is -- do you know what the
revenue is for them generally, per year?

A W signed a statenent of work with themfor
a PO for $750, 000.

Q For what year?

A It started, | want to say, in 2020, and it's
actually comng to its end now, but they're talking

about renew ng.

Q ay. So $750,000 for that work?
A Correct.

Q ay.

A

The purchase order is that nuch.
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Q Al right. Let's nove on.

THE ARBI TRATOR: Is this a good tinme for a
break?

MR. MATTHEWS: Sure, we can do that.

THE ARBI TRATOR: And then we'll go for maybe --
let's take a ten-m nute break, and then maybe pl an on
goi ng another 30 m nutes or so.

MR, MATTHEWS:  Sure.

THE ARBI TRATOR: What is your tinme estimate for
M. Raj aee?

MR. MATTHEWS: | think what | have left would be
about an hour and a half to two hours.

THE ARBI TRATOR: Ch, all right. W won't be
finishing tonight, then.

MR. MATTHEWS: | think we'll have to continue a
little bit into the next day.

THE ARBI TRATOR: Al right. Al right. Then,
let's take a ten-m nute break. Cone back |ike at
4:10.

MR. MATTHEWS: All right. Perfect. Thanks so

much.
(Recess taken from3:58 p.m to
4:10 p.m)
THE ARBI TRATOR: (Ckay. | was just |ooking at ny
notes. Did we agree -- since it |looks like -- since
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it looks |ike we are going to need additional hearing
time, did we agree on Decenber 13th as our additi onal
day?

MR. CARPENTER  Yes.

THE ARBI TRATOR: (Ckay. So -- and can we start
at 9:00? WII that work for everyone?

MR. CARPENTER:  Yes.

THE ARBI TRATOR: (Ckay. M. Matthews, does that
wor k for you?

MR. MATTHEWS: Does that work for you, 9:007?

MR. RAJAEE: Yeah, | can do it.

THE ARBI TRATOR: (Ckay. So we'll start at
9 o' clock on Decenber 13th.

And M. Matthews, | know you have a bit nore
time wth M. Rajaee. And then do you have ot her
W t nesses after M. Raj aee?

Ch, M. Matthews, you' re nuted.

MR. MATTHEWS: | may call M. Davis, otherw se,
that would be it.

THE ARBI TRATOR: Ckay. Al right. WelIl, then,
let's see what we can do today. Since we're not
going to finish and it has been a | ong day, can we go
till about 4:45? Just | have a few things that have
piled up that | could sure use even 15 mnutes to

t ake care of.
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MR. MATTHEWS: Conpl etely understood. That's
fine wth ne.

THE ARBI TRATOR:  Ckay.

MR, CARPENTER: |'m sure Susan will appreciate

THE ARBI TRATOR: Ckay. Al right. Well, then,

| et' s continue working for another half-hour or so.
And M. Matthews, the floor is yours.

MR. MATTHEWS: Ckay. Thanks so nuch.

Q So we're back on the record, and we were
| ooki ng, just to be clear, at Exhibit 16A; right?

You know, | just want to touch real quickly,
before we nove on to the next exhibit, can you
qui ckly, M. Rajaee, explain the purpose of your
purchase of the Bentley and Rol | s-Royce that have
been nenti oned.

A So the cars were a tool to fit into one of
the puzzles pieces | was trying to explain but wasn't
given the opportunity to finish. But, essentially,
they were used to create a certain imge for the
conpany and al so be used in our content generation
for the social nedia channel for TopDevz, Linkedln,
basically all the stuff that we do. So that was
just -- it was a part of that canpaign.

Q Can you explain, or give a specific exanple,
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of how maybe, perhaps, the Rolls-Royce hel ped to
cl ose any busi ness?

A Specifically, | remenber the Cl O of Procore,
who contacted us, and his nane's M ke Hanson, and |
pur posely took the call inside the Rolls-Royce
because | wanted to, you know, show a particul ar
i mage. And the first coment he nmade was, you know,
"Dude, are you in a Rolls-Royce?" And I'mlike --
you know, | kind of played it off, but |I was doing

that intentionally.

And then after that call, he introduced ne
to the head of sonebody else at Procore. | can't --
| think it was Samantha. | can't remenber her nane.

And ultimately they asked for, within a week of that
conversation, four or five nore developers. And then
we couldn't fulfill it because of the whole Tyler
thing, we lost Siarra, so we |ost sone of that
revenue.

But that would be a specific instance where
| could definitely tie the credibility of the comment
that he made. It just kind of put nme on a different
| evel with him And, ultimtely, Procore went public
a few nonths ago, and we were a part of that, so --

Q kay. So can you explain, do you recal

what Procore, what their revenue is per year, or
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roughl y?
A | don't. | don't know. | know that they're

construction managenent. Tyler knows. Hi s conpany
uses Procore. But it's basically a construction
managenent software, and like |I said, they went
public a few nonths ago.

Q GCkay. Al right. Let's nove on to
Exhibit 17A. Now, I'mnot sure, we'll see if you --
how you can speak to this.

But this is -- this is a screenshot of a --
it looks like an e-mail from Tyler Davis at his
Porter Consulting, LLC, to Jennifer d aser where it
states, "Jennifer, can you send ne the 2020 taxes and
ny K-1 for TopDevz?"

How do you have access to this e-nmail ?

A  So TopDevz uses Google Enterprise edition,
and one of the functionalities of the adm nistration
for the domain of TopDevz is the adm nistrator can
view all activity on a user's account, which is how
you found out he's accessing files, you know, making
requests to Jennifer, and copying his TopDevz e-nuil.

| f he would have sent that e-mail from
Porter Consulting, it says there to Jennifer d aser,
we woul dn't have seen it, but because he copied

TopDevz.com and |I'ma super adm n user, we can view
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all activity relating to what files are accessed,
when they're downl oaded, e-mail corres- -- basically
e-mai | correspondence.

And this was in place way before the
litigation, just so you know, because sonetines our
devel opers, they use -- they'll swear at a client or
sonething, or there's sone key words that Google, for
| i ke corporate conpliance, tries to detect. So | get
al erted when those kinds of things happen. But in
this specific case | used the adm nistrator portal to
go in and view activity on his e-mail account.

Q Oay. So thisis -- so basically through
your ownership of TopDevz IP or its assets, you can
access this conmmunication?

A Correct.

Q GCkay. Now, it looks like this e-mail was
drafted or sent on Cctober 12th of 2021. So this
year, relatively recently.

Do you have any reason to believe it wasn't?

A This is directly fromthe Google admn
portal. So if it's in there, he copied TopDevz.com
at 1:58 p.m on Cctober the 12th, 2021.

Q GCkay. Al right. And, again, so this is a
request for the 2020 taxes and K-1 for TopDevz;

correct?
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A  Yes.

Q Al right. So let's nove on to the next
exhibit, Exhibit 18A. And this is dated
Oct ober 14th, 2021. So it looks like two days |ater,
and it's an e-mail fromJennifer daser to Tyler
Davis at his Porter Consulting, LLC, account, and
al so at his TopDevz.com account.

How do you have access just to this, just to
clarify for the record?

A Sane way | have access. Except if you | ook
at system |l abels, Google tracks if the user opens the
e-mail or not. The reason why | think this is
I nportant is because it's saying that it hit his
I nbox on his TopDevz domai n, and he opened this
e-mail on his TopDevz domain. So as of Cctober 14th,
he still had access to everything.

Q GCkay. Now, Jennifer d aser, she's the
accountant for TopDevz; right?

A Correct.

Q And when she gets requests for corporate
docunent ati on, does she generally contact you or does
she advi se you?

A Cenerally not, but since the litigation
started, you know, | was asked to go through counsel

on any conmuni cation regardi ng TopDevz. And she
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reached out and told ne that Tyler's requesting
returns, and | told her, "G ve himwhatever he
want s" - -

Q ay.

A -- "relating to TopDevz, LLC

Q Al right. Thanks for clarifying.

Let's nove on to Exhibit 19A. So this is an

i nvoice for Mobile Monster. |It's dated June 5th of
2017. It looks like a little bit after the conpany
was formed, a little less than a nonth after the

conpany was formed --

A  Yes.
Q ~-- correct?
A  Yes.

Q And so this invoice, it states it's for |ead

generation fee and expense rei nbursenent for -- the
amount is $50,000 -- $50,718; correct?
A  Yes.

Q And you stated before that you work wth
Zoho Books for your accounting; correct?

A As of 20- -- or towards the end of 2019,
2020, yes.

Q And M. Davis has access to the account for
TopDevz through Zoho Books; correct?

A  Yes.
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Q Al right. And are these -- does he have
access to these invoices?

A They should all be in there, yeah.

Q Okay. Now, before |I nove on, | actually
want to touch on one other issue. The -- because we
had tal ked before about the Bentley and the
Rol | s-Royce. | want to talk real quickly about the
private jet.

You said that there's a managenment conpany,
a conpany that manages the jet; correct?

A  Yes.

Q And so can you talk a little bit about the
docunentation that's in place with regards to the use
of the jet or how that works?

A | can't renenber the lady's nanme, but she is
a private aviation attorney, specializes in private
aviation matters. She set everything up. And she --
there's all this dry | ease, web | ease, FAA stuff, a
bunch of docunentation on that.

And then on the use of the aircraft, when
the aircraft is being used or mai ntenanced [sic],
every dollar that is spent on the plane is actually
done through Lone Mountain. They're the ones who
front the expenses. And then -- actually, they don't

front, sorry. They ask for a $50,000 retainer, and
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then they woul d deduct fromthat. And as the
aircraft's being used, we woul d be replenishing that,
which is why the invoices and anounts you see goi ng
to Lone Mountain. And they send ne very detail ed,
with all kinds of receipts attached. They're like a
hundred pages long for like two trips. |It's
everything froma $3 Subway sandwi ch up to $20, 000
mai nt enance on the aircraft.

Q Okay. And when you're using it, can you
gi ve us sonme exanpl es of when you' ve been -- or when
you' ve used this aircraft and what for?

A So | use it in various ways. One is when we
first got it, there was an account in Denver that was

very tinmely. And | went to go see her, she's the

vice president of a conpany called Al chener. | don't
know how to spell it, Alchener. And she -- their
office is very -- |like kind of renote. And that

woul d be one opportunity that | took to go see a
client right away, face to face, because | saw the
opportunity.

And she has on her -- they're currently a
client of ours right now, with four or five active
devel opers, so that's about a hundred thousand in
revenue, but they're activity planning with us right

now for anywhere from 15 to 20 nore devel opers. And
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t hat woul d be an instance of using the plane to go
see a client on demand, right away, and do that.

Wiile | was there, there was a j oke nmade,
because she found out what airport | |landed at. And
it wasn't Denver International, it was sonme weird,
you know, in the mddle of kind of nowhere airport.
She goes, "Oh, that's a private airport.” And then |
was |like -- | joked back with her, I'mlike, "Oh,
yeah, you know, we got a plane to get around." She's
i ke, "Ch, you guys nust be doing really well." |
said, "Yeah, you know, we're trying." | just kind of
played it off. 20 mnutes later, she wal ked out of
t he room and brought the CEO of the conpany into the
room and introduced ne directly. So this would be
anot her exanple of how | strategically played it off,
like it was coincidental, but it was staged, like to
get to them That woul d be one.

And then while | was there, | was able to
see this CFO of Bankers Bank of the West, a bank that
| was developing a relationship with. And he could
only neet at a certain tinme, where the jet becane
flexibility for nme to just wait for him So | did, |
met with himtoo. And then | used the jet to go to
Florida to neet with some fol ks, and at that event,

was i ntroduced to the chief operating officer of
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Fraser Yachts. So their clientele literally is
billionaires. These are 200-, 300-foot nega yachts.

And the joke was, again, you know, the
flexibility of the airplane, and, you know, | bring
it up for marketing purposes so that it established
sonme sort of alnost |ike a category of people you're
talking to. And so they introduced ne to a bunch of
people there, and I'mbuilding relationships with
themand trying to get, you know, TopDevz into there.

| was introduced to soneone there. | forget
his nane right now And they're doing a very large
project, of which they -- as soon as they found out
we do software devel opnent, they're like, "W need to
talk." And he's currently traveling right now, but
they're on the cal endar at the top.

So there's sone specific exanples of -- from
just as a tool to get around when | need to, that the
pl ane is being used. Everything else is for the
mar keti ng side, you know, the inmage of, you know,
what we put out on social nedia contact and stuff to
| everage the image of a successful software
consul ti ng conpany.

Q GCkay. Al right. | want to nove on to
Exhi bit 20A. And this is -- again, this is another

i nvoice for Mobile Monster. This is dated
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Novenber 1st of 2017. This is, it says, consultant
rei mbur senent expenses for $14, 062. 74.
Does that | ook correct to you?

A It |ooks correct, yeah.

Q GCkay. |Is this an invoice that is available
i n Zoho Books?

A It should be.

Q And it would be available to Tyler Davis;
correct?

A It should be. And if it isn't, he can ask
for it. Siarra Wod was actually handling all of
this invoicing stuff by the way.

Q Al right. Dd-- fromyour understandi ng,
were you aware of correspondence between Tyl er Davis
and Siarra Wod regardi ng accounting or any other
| ssues?

A There was several communi cations between
Siarra and Tyler. One was for a PPP | oan he was
trying to get for Porter. Another was for sone sort
of net worth statenent. Another was our -- our taxes
that we pay on payroll, the W2 quarterly reports. |
don't know. | just -- | tell her talk to Jennifer,
she'll tell us where to go get it.

And then there was tinmes where he woul d ask

for the P&. And right before this litigation he

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o~ W DN P

N D N N NN BB P P P PP PR
g A W N P O © 0 N O 0o A W N P O

HEARING DAY 2 December 02, 2021
RAJAEE vs DAVIS 496

asked for all the transfers that have been nade to
Mobi | e Monster, and the anounts Mbil e Mnster
actually received. And | -- and Siarra asked ne
about, you know, "Tyler's asking for Mobile Mnster
stuff,” and | said, "Gve it to him"

And so | pulled ny Anerican Express cards
personally and | sent it to him And Siarra sent him
a whol e bunch of information on Mbile Mnster.

Q Al right. So let's nove on to Exhibit 21A
This is back to sone correspondence with you and

M. Davis. This is text correspondence between and

you M. Davis. It's dated Novenber 25th, 2019. [|I'm
| ooki ng here at the tine stanp above where it's been
hi ghl i ght ed.
Does that | ook correct to you?
A  Yes.

Q And on the left-hand side is M. Davis;
correct?

A  Yes.

Q And on the right-hand side is yourself,
M. Raj aee; correct?

A  Yes.

Q Al right. And it states for M. Davis, he
says on Novenber 25th, 2019, at 10:14 a.m, he

states, "Wen you get a chance send ne the neeting
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invites for the executive neetings. | would like to
start attending. | will also be arriving at about

8:30 to the office next Thursday, |eaving Friday
ni ght."
Do you recall what this is in reference to?

A A hundred percent.

Q Can you tell us what that's in reference to?

A So that was the year, towards the end as you
can see, | think we did alnost 8 mllion in revenue.
And | had approached Tyler to say, you know, | know
you' re running Porter Consulting, but, you know, he
had told ne he'd never had nore than 5, 6 mllion in
revenue at Porter Consulting even though it's been
around for 10, 15 years or however long it's been
around. And | said to him | said, "Look, this
conpany's really growing. | could use your help.
And it's going to need a chief operating officer,
and, you know, if you want to build it |ike we did at
Surge, cone, you know. "

And, you know he said that he's not ready
because he doesn't understand the software |anguage
yet. He was supposed to start in January as the
chi ef operating officer, which he eventually did.

But this text is in reference to he wanted to start

getting onboarded in Decenber, getting hinself
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acquai nted wth the people at the conpany, the
process of the conpany, kind of the stuff that we did
I nside the conpany on a nore kind of intimte |evel.

And then we were having an enpl oyee get
together in San Diego. And he was -- he cane for
that trip and net all the people in person.

Q GCkay. And after this conversation, was it
custom and practice for -- actually, strike that.

WAs -- were you involved in managenent
meetings with M. Davis regardi ng TopDevz?

A Prior to this, no. | would consult him
pretty nmuch about everything. And -- yeah, |
consulted himpretty nuch on everything. But he
wasn't attending neetings until kind of this tine
peri od.

Q GCkay. But did he start to get involved in
negotiating contracts with clients?

A  Absolutely, he negotiated. Well, he would
review the terns of the contract, and if he was
confortable with some of them he would do client
facing calls. But the majority of it would be he
woul d hel p Sarah with the terns of the contract, and
ultimately, | would be brought in to negotiate the
terms. But | would rely on himto review the

contracts, to nake sure that we were confortable as a
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conpany with the terns that were on that particul ar
account .

Q GCkay. And if he wasn't confortable with the
ternms, did you ever discuss it wth hinf

A Yeah. W went back and forth on e-nui
threads all the tine.

Q Al right. Dd-- you said you were --
| et's say before you purchased the jet, you were
using a jet, were you leasing it, or how did that
wor k?

A Are you tal king about JetSnarter?

Q Yes.

A So we used JetSmarter to get acquainted with
private aviation and jet guards and, you know, what a
jet can do, and the benefits and the costs, and, you
know, just kind of getting into that. So prior to
that jet, we were on JetSmarter for three years.

Q And were you using it as a tool at that tine
to visit clients?

A Sane reasons why I'musing the jet now.
Clients, marketing, content for the social nedia, and
stuff that we do. And | actually nmet Hugh Jackman on
one of the flights, which was pretty interesting.

Q Well, in connection with these flights, |I'm

going to tal k about those relationships in a second,
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but did Tyler conme with you on sone of these flights
to neet clients?

A On sone of them he would, yeah.

Q And can you give us an exanple that you
recall of a client neeting wth Tyler?

A W went to Texas once and we net wth
Steves & Sons, which is based out of Austin, San
Antonio. And then | think we did a Chicago trip.
|"ve done several with him |'mnot renenbering all
of themoff the top of ny head.

Q Wll, let nme ask you a question. GCenerally,
how nuch do you travel ?

A Wien we had the Jet Smarter nenbership, |
think I took about 160 flights.

Q In a year?

A It was over the period of three years.

Q Over the period of three years?

A Right.

Q Okay. So you're traveling, is it like a
couple tinmes a nonth?

A In the beginning, it was, | think, a |ot
nore than a couple tines a nonth.

Q GCay. So I'mgoing to nove on to --
actually, let's talk about the -- you just referenced

sonet hi ng about Hugh Jackman. |'mwondering if
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there's any significance there. Can you explain if
there's any significance to that interplay or
I nt roduction?

A So | have a selfie on a private jet with
Hugh Jackman and nyself only, and |'ve used that |

don't know how many tines to gain credibility, taking

wow factors with clients, that'll be like, "Ch, wow,
you know Hugh Jackman?" And they just want -- they
just want -- you know, it's kind of the product hook.

Right? It's like | have a connection to himand his
wi fe Deborra, and so that is interesting to people.

So I've used it on Linkedln in. 1've used
it on YouTube. 1've used it on text nessages with
folks. Tyler has used it and shared it with people
in his network. So, | nean, it would be those types
of things where we would retool and repurpose for
mar ket i ng.

Q So what's the significance of using sone of
these tools to develop a relationship with a client?
Wiy is that significant for TopDevz?

A Because it's kind of |like a real estate
agent, right, if I'mtoreally sinplify it. You
generally work with the real estate agent that is
either top of mnd to you or has incredible

credibility to nake you go with them over sonebody
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else. Right? Qur business is kind of a
when- you- need- us ki nd of business, and we can't just
keep pushing the sane content. So building those
rel ati onshi ps keeps us top of mnd, so when there is
a need, they cone to us.

The second part of relationship building is
when there are problens on accounts, which we
experience at TopDevz, they leave us -- for themto
| eave us becones a little bit harder. They give us
nore opportunities, they give us nore at-bats to fix
t he probl em because there's that's personal
connecti on.

Q So you're saying that you are making a
cal cul ated investnent into a relationship with people
at a conpany to build longevity of a relationship; is
t hat what you' re sayi ng?

A That entire nodel | was trying to explain
that | wasn't able to finish hinges on the ability to
keep track of all of these relationships and foster
t hem and grow t hem

Q GCkay. And then froma sort of connectivity
poi nt of view, what is the general role of the people
that you're dealing with at a conpany? Are they
general ly key | evel executives, or who are you

generally dealing wth?
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A So we had the -- when we started the
conpany, it was nore nmanagers and sone ClOs. Since
kind of this push in the marketing content side, it
has turned into a |ot of board |evel nenbers, sone of
them you know, incredibly ultra high net worth
I ndi vidual s that own conpanies. CEGs of |arger
conpani es, CFGCs of |arger conpani es.

So, you know, it's also interesting to note
that when | used to text these people four years ago,
| wouldn't get a reply, where now !l wll send a
nmessage, and | get a reply. And that tells nme right
there that the relationship is at a different |evel.
Right? And | pride nyself on that, because that's
what |'ve been busting ny ass to do, is build this
I nfrastructure.

Q Under st ood.

And so from your perspective, do you al so
bel i eve or have you -- strike that.

From your perspective, have you experienced
situations where you -- where these individuals have
an expectation of a lifestyle when they're
interacting with you?

A | have received nunerous nessages, text
messages, phone calls, |eads for TopDevz, where they

reference the jet or wll reference the show or wll
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reference the Rolls-Royce or the Bentley, and say,
"Hey, | really |like your show on this content," bl ah,
bl ah, blah, "I need this."

And | even have people reaching out to ne
for business advice, howcan | get a jet, how can |
get a Rolls-Royce, how can | get this, how can | get
that. And ny answer's honest, you know, | work hard,
| do it, whatever. But the one thing I'm careful of
Is not to fake it. Right? And that's, | think,

i mportant in what I'mdoing, is |'mnot being
di si ngenuous by doing it. |I'mstrategically using it
for the benefit of the conpany.

Q Al right. Let's nove on to Exhibit 22A

THE ARBI TRATOR: |Is this maybe a good st oppi ng
poi nt ?

MR, MATTHEWS: | think so, actually, yeah.

THE ARBI TRATOR: (Okay. Because | think it takes
about 15, 20 mnutes per exhibit. So it mght be a
good st oppi ng point.

MR MATTHEWS: Ckay.

THE ARBI TRATOR So till Decenber 13th at
9:00 a. m

MR. CARPENTER: And wll we get a new link from
El i zabet h?

THE ARBI TRATOR: | assume so, now that she knows
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that we definitely need it.

M5. ROBERTSON: Yes, |'Il circulate one for the
13t h.

MR. CARPENTER  Thank you very nuch

THE ARBI TRATOR: Al right. WlIl, everyone,
t hank you so nmuch for your hard work, and, you know,
you' ve stayed alert through all this and worked
really hard. Thank you very nuch.

And you too, Susan, the court reporter,
appreciate all your good efforts.

So I'll see you all on Decenber 13th, and
any problens or questions, just touch base with the
case manager Elizabeth, and we wll address them

MR. MATTHEWS: Sounds good.

Thank you, Susan.

Thank you, Eli zabet h.

And t hank you, Ms. Call ahan.

(Proceedi ngs concluded at 4:39 p.m)
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REPORTER S CERTI FI CATI ON

|, Susan L. Ceveland, a Certified Shorthand
Reporter, in and for the State of California, do
hereby certify:

That the foregoing proceedi ngs were reported by
nme stenographically and later transcribed into
typewiting; that the foregoing is a true record of
t he proceedi ngs taken at that tine.

| N WTNESS WHERECF, | have subscri bed ny nane
this 14th day of Decenber, 2021

estar (Deneland_

Susan L. d evel and, CSR No. 10502
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 1          THURSDAY, DECEMBER 2, 2021, 11:04 A.M.

 2

 3        THE ARBITRATOR:  As I recall correctly, we ended

 4   with Mr. Davis yesterday.  I believe it is -- have we

 5   yielded the floor to Mr. Matthews?

 6        MR. CARPENTER:  Yeah, we yielded the floor for

 7   cross on Mr. Davis.

 8        THE ARBITRATOR:  Okay.  I'm sorry.  Good.

 9            Then let's proceed.

10            And, Mr. Davis, you are still under oath.

11        THE WITNESS:  Okay.

12        THE ARBITRATOR:  Thank you.  Oh, and

13   Mr. Matthews, I did receive the PDF of your

14   Exhibit 50A.  No problems.  I did send an e-mail

15   acknowledgement, but I did want to let you know I did

16   receive it, and I have it -- I have it printed.

17        MR. MATTHEWS:  All right.  Thank you very much.

18        THE ARBITRATOR:  Along with your 1A through 49A.

19        MR. MATTHEWS:  All right.  Perfect.

20        THE ARBITRATOR:  Thank you.

21        MR. MATTHEWS:  All right.

22            And I'm sorry, was Mr. Davis sworn in?

23        THE ARBITRATOR:  He is still under oath.

24        MR. MATTHEWS:  Still under oath, okay.

25        THE ARBITRATOR:  And that will probably be my
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 1   practice, once I swear them, to the extent they take

 2   a seat -- for example, before, Mr. Rajaee was

 3   previously sworn.  When he re-sits in the chair, then

 4   I would just remind him that he's still under oath.

 5   That would be the case for any witness until I use

 6   the magic words to counsel, is this witness released.

 7   When you say yes, then their responsibilities to

 8   testify here are deemed completed and concluded.  But

 9   I won't readminister it every time it's said.

10        MR. MATTHEWS:  Of course.  Understood.

11

12                     MICHAE S. HAWES,

13       having been previously duly sworn, testified

14                        as follows:

15

16                     CROSS-EXAMINATION

17   BY MR. MATTHEWS:

18        Q   Good morning, Mr. Davis.

19        A   Good morning.

20        Q   Thanks -- thanks for joining us.  I know

21   yesterday was a long day, so I appreciate everyone

22   coming back today.

23            So, Mr. Davis, I want to go through just a

24   few things from your testimony yesterday and just in

25   general.
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 1            Now, I believe yesterday you testified that

 2   you made an investment in TopDevz in the amount of

 3   $750,000; correct?

 4        A   Correct.

 5        Q   And that was broken down into three separate

 6   payments; correct?

 7        A   Correct.

 8        Q   And so the three payments, they were equal,

 9   equal amounts of $250,000; correct?

10        A   Correct, to my recollection.

11        Q   Okay.

12        MR. CARPENTER:  Pardon me.  Remember to speak

13   clearly.

14   BY MR. MATTHEWS:

15        Q   Now, Mr. Davis, those $250,000 payments each

16   came from Porter Consulting; is that correct?

17        A   That is correct.

18        Q   All right.  And the first payment actually

19   was made from Porter Consulting to Mobile Monster;

20   correct?

21        A   Correct.

22        Q   All right.  Now, we'll get back to that in

23   just a minute, but you said yesterday that you had

24   only entered into one Operating Agreement for

25   TopDevz; isn't that right?
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 1        A   So for TopDevz, the only executed by both

 2   parties' agreement that we have is the one that we've

 3   actually been looking at through the course of this

 4   trial.

 5        Q   Okay.  So your answer is that you only

 6   signed one Operating Agreement for TopDevz; right?

 7        A   No, that's not my answer.

 8        Q   So are you saying that you signed another

 9   operating agreement for TopDevz?

10        A   I did.

11        Q   Okay.  Did Mr. Rajaee execute any other

12   Operating Agreement for TopDevz?

13        A   Not that I'm aware of.

14        Q   Okay.  So the only operating agreement that

15   both parties signed is the one dated May 9th of 2017;

16   correct?

17        A   Correct.

18        Q   All right.  So we're going go to that

19   exhibit in a moment.  Actually, let's bring up that

20   exhibit.  I've marked it as Exhibit 1A.  I'll share

21   my screen.

22        THE ARBITRATOR:  That's fine to bring up 1A.

23        MR. MATTHEWS:  Okay.  Thank you.

24        Q   So I'm looking at what's been marked as

25   Exhibit 1A.  And going on to the next page, which the
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 1   front page is a disclaimer.  And this goes on to

 2   state this is the Operating Agreement for TopDevz,

 3   LLC.  It's dated May 9th of 2017.

 4            Does this look like the Operating Agreement

 5   for TopDevz, LLC, dated May 9th of 2017, Mr. Davis?

 6        A   Yes.

 7        Q   Okay.  And according to this Operating

 8   Agreement, Mr. Rajaee was the manager; correct?

 9        A   Correct.

10        Q   All right.  And I want to go down, just to

11   confirm.

12            Now, this is the signature page, page 31, of

13   the Operating Agreement.  It lists Ashkan Rajaee, and

14   it also lists Tyler Brandon Davis at the very bottom

15   at the very bottom.

16            Is Tyler Brandon Davis you?

17        A   It is.

18        Q   Okay.  And this is your signature at the

19   bottom of page 31; correct?

20        A   It is.

21        Q   All right.  And now we'll go to Exhibit B.

22   This is the member capital contributions.

23            Do you recall seeing this page?

24        A   Yes.

25        Q   And you'll note that it's blank; correct?
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 1        A   Correct.

 2        Q   It doesn't include the ownership of the

 3   members in this; correct?

 4        A   Correct.

 5        Q   And it doesn't list your capital

 6   contribution of $750,000; correct?

 7        A   Correct.

 8        Q   So are you saying that you didn't make an

 9   investment of $750,000 into TopDevz?

10        A   No, I'm not saying that.

11        Q   But it's not on this page.

12        A   No, it's not.

13        Q   So you're certain that you made an

14   investment of 750,000 in TopDevz?

15        A   Hundred percent.

16        Q   Okay.  So let's go back to the fact that

17   this is your signature on the bottom of page 31.

18            You can confirm that that's your signature;

19   correct?

20        A   Correct.

21        Q   And your testimony yesterday was that there

22   was never an amendment to this Operating Agreement;

23   isn't that right?

24        A   It was executed by both parties.

25        Q   That's not my question.
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 1            My question is, your testimony yesterday was

 2   that there wasn't an amendment to this Operating

 3   Agreement; right?

 4        MR. CARPENTER:  Objection; argumentative, asked

 5   and answered.

 6        THE ARBITRATOR:  Well, I think we're still

 7   waiting for the answer.  You can answer, Mr. Davis.

 8        THE WITNESS:  Yeah, there's no executed

 9   amendment to this Operating Agreement.

10   BY MR. MATTHEWS:

11        Q   So it's your testimony that there was never

12   an amendment to this operating agreement?

13        A   Correct, there was no executed amendment to

14   this agreement.

15        Q   All right.  Let's go to paragraph 3.1.

16            Now, at the bottom of page [sic] 3.1, it

17   says -- it says, "Each Member" -- let's get out of

18   here for a second.

19            So it says, "Each Member will contribute to

20   the capital of the Company as the Member's initial

21   Capital Contribution the money or property," and then

22   it says the letters "TBD"; correct?

23        A   It does.

24        Q   And your understanding is that TBD means to

25   be determined; correct?
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 1        A   Correct.

 2        Q   And after the letters TBD, in brackets, it

 3   says "or services"; correct?

 4        A   Correct.

 5        Q   And it's your testimony that this has never

 6   been amended; correct?

 7        A   Correct.

 8        Q   Now, Mr. Davis, when you formed TopDevz, you

 9   knew that Mr. Rajaee was a Canadian citizen; right?

10        A   I do.

11        Q   And you discussed with him the fact that he

12   had certain visa requirements; correct?

13        A   Yes, we did.

14        Q   And you understood that in connection with

15   his visa requirements he had to have a 51-percent

16   ownership in TopDevz; correct?

17        A   I don't know that that's true.

18        Q   Is that something you discussed with

19   Mr. Rajaee?

20        A   It was discussed, but yeah, whether that's

21   true or not, I'm not -- I've never received documents

22   as to whether that's actually a true statement.

23        Q   So you had discussed with Mr. Rajaee the

24   fact that he had to have a 51-percent ownership in

25   TopDevz; correct?
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 1        A   He indicated that he did.

 2        Q   Okay.  And so it was your understanding that

 3   when you entered into this Operating Agreement, he

 4   had to have a 51-percent ownership in the company;

 5   correct?

 6        A   Can you repeat the question?

 7        Q   It was your understanding, based on those

 8   conversations, that when entering into the Operating

 9   Agreement, Mr. Rajaee had to have a 51-percent

10   ownership in the company; correct?

11        MR. CARPENTER:  Calls for a legal conclusion.

12   BY MR. MATTHEWS:

13        Q   Well, based on your understanding --

14        THE ARBITRATOR:  Let me rule.

15            I believe that as he phrased the question,

16   it simply asked for Mr. Davis's understanding.

17            So with that qualification, if you have an

18   understanding, Mr. Davis, you may answer the

19   question.

20        THE WITNESS:  No.  As far as when those

21   conversations occurred, when -- the conversations of

22   his need for that ownership, when that occurred, I

23   don't know if it was before or after this.

24   BY MR. MATTHEWS:

25        Q   So your understanding -- your testimony is

0314

 1   that when you entered into this Operating Agreement,

 2   you did not believe that Mr. Rajaee had to be a

 3   51-percent owner of the company?

 4        A   No.  What I'm saying is the conversations

 5   that we had regarding his L-1 visa requirements, I'm

 6   not sure if they came before or after this.

 7        Q   But you did have conversations about his L-1

 8   visa requirements; correct?

 9        A   We did.

10        Q   And pursuant to those L-1 visa

11   requirements -- or conversations, he stated that he

12   had to have a 51-percent ownership in the company;

13   correct?

14        A   Yes.

15        Q   And you didn't contest -- that you didn't

16   contest that fact; correct?

17        A   I didn't contest that fact?  I didn't, yeah,

18   contest that fact.

19        Q   Okay.  And so if he was going to have a

20   51-percent ownership in the company, that would mean

21   that you would have a 49-percent ownership in the

22   company; correct?

23        A   That's what it would mean, correct.

24        Q   All right.  And you received -- your

25   testimony yesterday was that you received K-1s from
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 1   TopDevz every year; correct?

 2        A   Correct.

 3        Q   And you received a K-1 for the year 2019;

 4   correct?

 5        A   Correct.

 6        Q   Let's go to what's been marked as

 7   Exhibit 2A.

 8        THE ARBITRATOR:  I cannot read what this is.

 9        MR. MATTHEWS:  I'm going to zoom in, if it

10   helps.

11        THE ARBITRATOR:  Well, don't we have a more

12   legible copy of it in the full copy of the 2019 tax

13   returns that we could look at?

14        MR. CARPENTER:  Yeah.  I'll object to this.  I

15   have not seen it before today.  It appears to be a

16   screenshot, and it varies from the corporate record

17   production.  To the extent it's duplicative, we don't

18   need it; to the extent it's new, I'll challenge the

19   foundation of it and say it wasn't produced.

20        THE ARBITRATOR:  All right.  Well, I'm going to

21   sustain that because I can't read what I have on my

22   hard copy.  So let's go to the one that was marked,

23   which I believe was -- which has the entirety, which

24   I believe is Exhibit 9.  No, it's 10.  Let's go to

25   Exhibit 10.

0316

 1        MR. MATTHEWS:  Just to clarify, are you saying

 2   Exhibit 10 for Mr. Davis?

 3        THE ARBITRATOR:  I am saying that Exhibit 10 is

 4   the entirety of the tax return, 2019 tax return, for

 5   TopDevz that included -- we reviewed them

 6   yesterday -- both of the K-1s for Mr. Rajaee and

 7   Mr. Davis.  And since it's legible and has already

 8   been admitted without objection, we should look at it

 9   to get the information that you'd like to elicit from

10   Mr. Davis.

11        MR. MATTHEWS:  Happy to go there.  I just don't

12   have a copy of that.  I believe that that was

13   produced or uploaded -- so we can go back to that in

14   a moment.

15        THE ARBITRATOR:  Well, let me just see if I can

16   help out a bit here.

17        MR. MATTHEWS:  Sure.

18        THE ARBITRATOR:  I'm not sure how I give you

19   screen-share when I pull it up, but let's see what we

20   can do.

21        MR. MATTHEWS:  So I can bring it up now as

22   Exhibit 44A, if that helps.  It's probably easier to

23   do it this way.

24        THE ARBITRATOR:  Hold on.  44A is your -- is

25   that the entirety of the tax return?
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 1        MR. MATTHEWS:  This is the K-1 for Mr. Davis,

 2   2019.

 3        THE ARBITRATOR:  All right.  Well,

 4   Mr. Carpenter, have you had a chance to look at it?

 5        MR. CARPENTER:  Yes, I have.

 6        THE ARBITRATOR:  Okay.  And you're fine with

 7   that?

 8        MR. CARPENTER:  Yes.

 9        THE ARBITRATOR:  Okay.  All right.  Then we'll

10   use 44A.  Excellent.

11        MR. MATTHEWS:  All right.  Great.

12        Q   So, Mr. Davis, you said previously that you

13   received your K-1 for 2019; correct?

14        A   Correct.

15        Q   All right.  And this is the K-1 for TopDevz;

16   correct?

17        A   Correct.

18        Q   Now, we're looking at Exhibit 44A.  It's

19   dated 2019.  It says "Schedule K-1."  And section F

20   lists Tyler B. Davis.  Is that you?

21        A   That's me.

22        Q   All right.  And looking at section J, it

23   states that the profit at the beginning for you is

24   49 percent --

25        A   Correct.
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 1        Q   -- is that correct?

 2        A   That's what it says.

 3        Q   And it states that the ending profit is

 4   49 percent; correct?

 5        A   Correct.

 6        Q   Do you -- you received this; correct?

 7        A   Correct.

 8        Q   And you didn't contest this; correct?

 9        A   In an LLC, ownership and profit and loss

10   distributions can vary.  They're not the same.

11        Q   The question is you didn't contest this;

12   correct?

13        A   No, I didn't contest it.

14        Q   Okay.  So you never contacted Jennifer

15   Glaser and attempted to contest this document?

16        A   Why would I have a need to contest?

17        Q   Thank you.

18            Let me get out of screen-share for a moment.

19            You know what, actually, I just realized

20   something.  Yeah, there we go.  Okay, never mind.

21            So I want to go to Exhibit 65 of

22   Mr. Rajaee's declaration in support of his

23   opposition.

24        THE ARBITRATOR:  All right.  You're going to

25   screen-share that?
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 1        MR. MATTHEWS:  I will, yes.

 2        THE ARBITRATOR:  It's a check detail?

 3        MR. MATTHEWS:  It is -- let's see here.

 4   Correct, yes.

 5        Q   So, Mr. Davis, you mentioned yesterday that

 6   there was a capital call that you participated in

 7   around November of 2020; correct?

 8        A   Correct.

 9        Q   And do you recall being contacted by Siarra

10   Wood regarding the capital call?

11        A   I did, correct.

12        Q   Okay.  And you recall that the capital call

13   was for $76,000; correct?

14        A   Correct.

15        Q   All right.  And you wrote a check for your

16   portion of the capital call; correct?

17        A   I did not write that check.

18        Q   Did you sign the check?

19        A   I didn't sign that check either.

20        Q   Did you issue a check from TopDevz for your

21   capital call?

22        A   I did.  I authorized the check to be written

23   to TopDevz.

24        Q   Okay.  And that check was for the amount of

25   $37,240; correct?
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 1        A   Correct.

 2        Q   And you're aware that $37,240 is exactly

 3   49 percent of $76,000?

 4        A   I'm aware of that.

 5        Q   I'm sorry.  I didn't get your answer.

 6        A   I'm aware of that, yeah.

 7        Q   And this check was issued from Mason

 8   Building & Design?

 9        A   Correct.

10        Q   So there was a check that was issued from

11   your company, Mason Building & Design, for your

12   personal capital contribution to TopDevz?

13        A   Yes.  The request came in, I was out of

14   town, and so my business partner at Mason Building

15   wrote that check, deposited it into TopDevz, and then

16   I wrote a check to Mason Building & Design several

17   days after that.

18        Q   Okay.  So your testimony is that the check

19   for your personal capital contribution from TopDevz

20   was issued from the company Mason Building & Design;

21   correct?

22        A   Correct.

23        Q   And you previously testified that all of

24   your investment payments or your investments into

25   TopDevz prior to that capital call were from Porter
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 1   Consulting; correct?

 2        A   Yes, they were issued out of my Porter

 3   Consulting account.

 4        Q   Okay.  And, again, the first payment went

 5   from Porter Consulting to Mobile Monster; correct?

 6        A   It went to Mobile Monster because TopDevz

 7   didn't have a bank account at that time.

 8        Q   Well, that's not my question.

 9            My question is, it went from Porter

10   Consulting to Mobile Monster; correct?

11        A   Correct.

12        Q   Okay.  And that was for $250,000?

13        A   Correct.

14        Q   Now, isn't it true that Mason Building &

15   Design had received a PPP loan in the amount of

16   $91,000 that was approved on April 11th of 2020?

17        MR. CARPENTER:  I'll object to it being

18   irrelevant and confidential and not germane to this

19   proceeding.

20        THE ARBITRATOR:  Sustained.

21        MR. MATTHEWS:  May I be heard on that issue?

22        THE ARBITRATOR:  I'll let you be heard, but

23   Mason Building isn't here.  Its affairs are not an

24   issue.  I have a very limited set of issues that have

25   been put forth before me.  Maybe this has bearing on
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 1   something for the broader dispute, but I have a very

 2   narrow set of issues, and I do not see it's relevant.

 3   So yes, you may make your argument.

 4        MR. MATTHEWS:  It may be relevant to the broader

 5   dispute, but I think that the broader dispute is

 6   directly relevant to the decision that's being made

 7   here.

 8        THE ARBITRATOR:  I will not be deciding the

 9   broader dispute.  I am -- please, Counsel, bear in

10   mind, I will only be deciding the issues that have

11   been tee'd up by Mr. Davis's petition.  I will not go

12   beyond that.

13        MR. MATTHEWS:  No problem.

14            Okay.  So just to -- actually, I'll move on.

15   Strike that.

16        Q   Let's talk more about the 51-49 ownership

17   distribution between the parties.

18            Now, before, we talked about Exhibit A to

19   the Operating Agreement.  Do you recall that?

20        MR. CARPENTER:  I'll object to the questioning,

21   that it contains a statement of fact recording

22   ownership distribution of the parties of 51-49.  It's

23   not a question.

24        THE ARBITRATOR:  I need to hear the question

25   back.
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 1            Ms. Court Reporter, could you read it back

 2   so I can hear it?

 3            (Record read as follows:

 4                "Q  Now, before, we talked

 5        about Exhibit A to the Operating

 6        Agreement.  Do you recall that?")

 7        THE REPORTER:  Did you want a prior one to that?

 8        THE ARBITRATOR:  Well, I think he was just asked

 9   if he recalls Exhibit A.

10            Okay.  You can answer that, Mr. Davis.

11        THE WITNESS:  We didn't review Exhibit A.

12        THE ARBITRATOR:  All right.

13   BY MR. MATTHEWS:

14        Q   We reviewed Exhibit B.

15            So do you recall reviewing Exhibit B to the

16   Operating Agreement for TopDevz?

17        A   Yes.

18        Q   Okay.  And, again, just to be clear, you

19   said that you made an investment of $750,000 into

20   TopDevz; correct?

21        A   Correct.

22        Q   The investment, however, is not listed on

23   Exhibit B; correct?

24        A   Correct.

25        Q   And that fact was omitted from Exhibit B;
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 1   correct?

 2        A   Correct.

 3        Q   So that was a mistake; correct?

 4        A   A mistake, no.  It wasn't a mistake.

 5        Q   Well, you said that you made an investment

 6   of $750,000 into the company, but it's not listed on

 7   the capital contribution page.  Isn't that a mistake?

 8        A   No.

 9        MR. CARPENTER:  Objection; argumentative.

10        THE WITNESS:  It's not a mistake.

11        THE ARBITRATOR:  Sustained.

12   BY MR. MATTHEWS:

13        Q   That's an omission, though; correct?

14        A   Correct.

15        Q   Let's talk about your correspondence with

16   Mr. Rajaee and Jennifer Glaser.

17            You're aware of who Jennifer Glaser is;

18   correct?

19        A   Correct.

20        Q   And Jennifer Glaser is the accountant for

21   TopDevz; correct?

22        A   Correct.

23        Q   And let's go to Exhibit 5A.  I'll get out of

24   screen-share and get the document.

25        THE ARBITRATOR:  Those are e-mails, some kind of
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 1   e-mail chain?

 2        MR. MATTHEWS:  Correct.

 3        THE ARBITRATOR:  Okay.  Mr. Carpenter, any

 4   objection?

 5        MR. CARPENTER:  I don't have it here.  I'm

 6   trying to find it.

 7        THE ARBITRATOR:  All right.  Well --

 8        MR. CARPENTER:  Hold on a moment.  5A, is it?

 9        MR. MATTHEWS:  Correct.

10        THE ARBITRATOR:  All right.  Well, I'm going to

11   allow it.  It looks like e-mails.

12            Go ahead, Mr. Matthews.  You can

13   screen-share.

14        MR. CARPENTER:  Can you tell me what page of the

15   223-page PDF it is?

16        MR. MATTHEWS:  It looks like, I think, it's page

17   45.

18        MR. CARPENTER:  Okay.  No objection.

19   BY MR. MATTHEWS:

20        Q   So, Mr. Davis, you received this e-mail from

21   Mr. Rajaee on February 24th, 2020; correct?

22        A   Correct.

23        Q   And this e-mail includes yourself and

24   Jennifer Glaser; correct?

25        A   Correct.
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 1        Q   And, again, Jennifer Glaser is the

 2   accountant for TopDevz; correct?

 3        A   Correct.

 4        Q   And your e-mail address that is listed on

 5   here is Tyler@TopDevz.com; correct?

 6        A   Correct.

 7        Q   All right.  So Mr. Rajaee sent an e-mail --

 8   now, this is actually -- I want to be clear about

 9   this.

10            The e-mail on February 24th, Monday, at

11   2:54 p.m., is from Ashkan Rajaee to Jennifer Glaser,

12   and you're copied on this; correct?

13        A   Correct.

14        Q   All right.  And the e-mail states, "My

15   ownership in TopDevz 51 percent, Tyler 49 percent.

16   Tyler please confirm."

17            That's what it states; correct?

18        A   Correct.

19        Q   And you responded on February 24th, 2020, at

20   2:58 p.m. from your Tyler@TopDevz.com account;

21   correct?

22        A   Correct.

23        Q   And your statement is, "This is correct";

24   right?

25        A   Correct.
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 1        Q   And that e-mail includes Jennifer Glaser on

 2   the correspondence; correct?

 3        A   Correct.

 4        Q   Okay.  I'm going to stop sharing.

 5            Let me go back to Exhibit 1A, and that's the

 6   Operating Agreement for TopDevz.

 7        THE ARBITRATOR:  Do you know what paragraph

 8   we're going to?

 9        MR. MATTHEWS:  Yes.  We're going to go to

10   paragraph 2.9.

11            All right.

12        MR. CARPENTER:  Where are you going, Jordan?

13        MR. MATTHEWS:  It's paragraph 2.9.

14        MR. CARPENTER:  Okay.

15        MR. MATTHEWS:  Sorry, I'll just scroll down

16   here.

17        Q   All right.  So paragraph 2.9 talks about

18   management of TopDevz; correct?

19        A   Correct.

20        Q   And the manager who's identified in

21   paragraph 2.9 is Ashkan Rajaee; correct?

22        A   Correct.

23        Q   You are not identified as the manager of

24   TopDevz; correct?

25        A   Correct.
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 1        Q   And, again, your testimony is that this has

 2   not been amended; correct?

 3        A   Correct.

 4        Q   Let's go to Exhibit 28A.

 5

 6        THE ARBITRATOR:  And could you give

 7   Mr. Carpenter just an approximation of where that is

 8   in the bundle of exhibits.

 9        MR. MATTHEWS:  Absolutely.

10        THE ARBITRATOR:  Mine is not legible, just so.

11        MR. CARPENTER:  28?

12        MR. MATTHEWS:  It's at page 102.

13        MR. CARPENTER:  102?

14        MR. MATTHEWS:  103 is the actual document.  I

15   will zoom in here.

16        THE ARBITRATOR:  What is it?

17        MR. MATTHEWS:  This is text correspondence

18   between Mr. Davis and Mr. Rajaee.

19        MR. CARPENTER:  You know, I'll just -- for

20   purposes of the texts, I'll try to be -- not read

21   everything in advance.  I'll assume it's okay

22   until -- if I see a problem, I'll speak up.  Go

23   ahead.

24   BY MR. MATTHEWS:

25        Q   So just for purposes of context, this is
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 1   text correspondence between you and Mr. Rajaee;

 2   correct?

 3        A   Correct.

 4        Q   All right.  And I'm looking at the bottom of

 5   the left-hand side, it's time-stamped October 16th of

 6   2019.

 7            Do you see that?

 8        A   No, I do not.

 9        Q   I'm looking at the bottom here.  It says

10   "2019-6" -- "-10-16."

11            Do you see that?

12        A   I do.

13        Q   Okay.  So that would be October 16th of

14   2019.  Does that sound right?

15        A   I would have to go back and look at my

16   phone.

17        Q   Well, does 2019-10-16 sound like October

18   16th of 2019?

19        A   Yes, it does.  Whether it's correct or not,

20   I'd have to look at my phone.

21        Q   Let's go up to the top right-hand side of

22   the page.

23            Now, on the left-hand side, I'm just going

24   to read what it says.  It says, "Sorry, I was in a

25   meeting.  So essentially what has been determined is
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 1   that without a jet we can't grow the company above 10

 2   mil or is the preferred size 10 mil?  Obviously,

 3   there are some benefits to not growing it bigger,

 4   lifestyle, et cetera.  Who are you planning on

 5   letting go?"

 6            Does that sound like an accurate reading of

 7   that statement?

 8        MR. CARPENTER:  Are you asking him to read the

 9   document?

10        MR. MATTHEWS:  No.  I'm asking him if that is an

11   accurate assessment of what it says.

12        THE ARBITRATOR:  What it says by who?  See, this

13   is one of the problems I always encounter in

14   arbitrations where texts are put up.  Who -- I don't

15   know who's in this exchange.  So I don't know what

16   I'm looking at.

17        MR. MATTHEWS:  So this is an exchange between

18   Mr. Davis and Mr. Rajaee.

19        THE ARBITRATOR:  Well, you're saying that, but

20   you're not testifying.  So do we have someone who is

21   going to authenticate this?

22   BY MR. MATTHEWS:

23        Q   Mr. Davis, did you send the message that

24   starts with, "Sorry, I was in a meeting"?  Did you

25   send that message?
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 1        A   Yes.

 2        Q   Okay.  And this is your message -- or text

 3   correspondence between and you Mr. Rajaee; correct?

 4        A   Yes, it is a text message between me and

 5   Ashkan Rajaee.

 6        Q   Okay.  And your messages are on the

 7   left-hand side; correct?

 8        A   Correct.

 9        Q   And Mr. Rajaee's correspondence is on the

10   right-hand side; correct?

11        A   Correct.

12        Q   All right.  Now, can you read the top

13   message where it starts with "Sorry, I was in a

14   meeting."

15        A   "Sorry, I was in a meeting.  So essentially

16   what has been determined is that without a jet we

17   can't grow the company above 10 million, or is this a

18   preferred size, 10 million.  Obviously there are some

19   benefits to not growing any bigger, lifestyle, et

20   cetera.  Who are you planning on letting go?"

21        Q   Okay.  And that is the statement that you

22   wrote to Mr. Rajaee; correct?

23        A   Correct.

24        Q   All right.  Now, you received a response,

25   which is right below that; correct?
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 1        A   Correct.

 2        Q   And it says, "Not at all.  You said you want

 3   to build it the way Matt did so that's what I'm

 4   doing."

 5            Who is he referring to?

 6        A   He's referring to Matt McKay.

 7        Q   And Matt McKay is from Surge, LLC?

 8        A   Matt McKay is from Surge, LLC.

 9        Q   And that was a prior venture you were in

10   with Mr. Rajaee?

11        A   Correct.

12        Q   Now, I want to go down just below that,

13   which has been highlighted in blue.

14            And, again, on the left-hand side is your

15   correspondence; correct.

16        A   Correct.

17        Q   And the first line that's been highlighted

18   says, "I'm not trying to tell you how to run your

19   show"; correct?

20        A   Correct.

21        Q   And then right below that it says, "If I

22   could help you with the jet right now I would";

23   correct?

24        A   Correct.

25        Q   So you testified yesterday that you were not
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 1   aware of Mobile Monster; correct?

 2        MR. CARPENTER:  Objection; misstates testimony.

 3        THE ARBITRATOR:  I believe that's correct.  I

 4   think if you rephrase it, Mr. Matthews.

 5   BY MR. MATTHEWS:

 6        Q   Is it correct that you are aware of Mobile

 7   Monster?

 8        A   I'm aware of Mobile Monster.

 9        Q   And you were aware, obviously, that the

10   first payment from Porter Consulting went to Mobile

11   Monster; correct?

12        A   Correct.

13        Q   All right.  I want to go to Exhibit 7A.

14        MR. CARPENTER:  What page on the PDF is that?

15        MR. MATTHEWS:  I'll let you know in just a

16   minute, Scott.  Just bear with me, please.

17        MR. CARPENTER:  It's really awkward having all

18   these windows open.  Isn't it?

19   BY MR. MATTHEWS:

20        Q   Okay.  So, again, you entered into --

21        MR. CARPENTER:  What page?

22        MR. MATTHEWS:  This is at page 62.

23        THE ARBITRATOR:  And this is an e-mail exchange?

24        MR. MATTHEWS:  That's correct.

25        MR. CARPENTER:  No objection.
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 1   BY MR. MATTHEWS:

 2        Q   So, Mr. Davis, you were aware of the

 3   commissions to Mobile Monster; correct?

 4        A   No, I was not.

 5        Q   Your testimony is that you were not aware of

 6   the commissions to Mobile Monster?

 7        A   No.  I'm aware of commissions that go to

 8   Ashkan Rajaee.

 9        Q   Okay.  You're aware that Ashkan Rajaee owns

10   Mobile Monster?

11        A   I'm aware he owns Mobile Monster.

12        Q   Okay.  Now, you executed the Operating

13   Agreement for TopDevz on May 9th, 2017; correct?

14        A   Correct.

15        Q   And you previously had testified that there

16   were discussions with another individual named Alex

17   Mueller joining the company; correct?

18        A   Correct.

19        Q   And referring to Exhibit 7A, this is e-mail

20   correspondence dated May 21st of 2017; correct?

21        A   Correct.

22        Q   And this is an e-mail from Alex Mueller to

23   you and Ashkan Rajaee; correct?

24        A   Yes, it is.

25        Q   Okay.  And so it's dated May 21st, 2017;
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 1   right?

 2        A   Yes.

 3        Q   And so this was about 12 days after you

 4   executed the Operating Agreement for TopDevz, LLC;

 5   right?

 6        A   Correct.

 7        Q   All right.  And so Alex Mueller is sending

 8   this e-mail to both of you.  And in section 1A it

 9   says, "Ashkan is okay with either 7 percent year 1

10   and 3.5 percent year 2."

11            It says that; correct?

12        A   It does say that.

13        Q   Okay.  And you received this e-mail;

14   correct?

15        A   Correct.

16        MR. MATTHEWS:  I want to go to Exhibit 8A.

17            I'll zoom in.  This is -- again, this text

18   correspondence between Mr. Davis and Mr. Rajaee.

19   This is being used for purposes of just a time stamp.

20        Q   Mr. Davis, do you see this correspondence?

21   I'm looking at the bottom right-hand side of the

22   page.  It's a time stamp for 2017-05-19?

23        A   Yeah.

24        Q   So that would have been May 19th of 2017;

25   right?
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 1        A   Correct.

 2        Q   So that would have been about ten days after

 3   you executed the Operating Agreement for TopDevz;

 4   correct?

 5        A   Correct.

 6        Q   And, again, this is correspondence -- text

 7   correspondence between and you Mr. Rajaee; correct?

 8        A   Correct.

 9        Q   All right.  So I want to go on to

10   Exhibit 9A.  This is the next page of the text

11   correspondence.

12            And, again, on the left-hand side --

13        MR. CARPENTER:  Counsel, just to make a comment

14   to the arbitrator.

15            For purposes of all this text, I'm going to

16   give my client an admonition.

17            Just -- if you ever see something that it

18   doesn't look right, speak up.

19            I want to let him get through it quickly.

20   And so ask whatever foundation-type questions you

21   think are appropriate.

22            And I'll ask the client to speak up if you

23   have a problem, so I don't have to respond to each

24   individual message.

25        THE WITNESS:  I guess my problem with the text
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 1   messages, in general, is they're not holistic.  I

 2   mean they -- it's not the whole conversation.

 3        MR. CARPENTER:  That's fine.  Just testify in

 4   response to the question.  I'm going to be quiet and

 5   stay in the background.  Speak up if there's ever a

 6   problem, please.  Thank you.

 7   BY MR. MATTHEWS:

 8        Q   Okay.  Mr. Davis, so looking at Exhibit 9A,

 9   this is text correspondence between and you

10   Mr. Rajaee; correct?

11        A   Correct.

12        Q   Okay.  And you're on the left-hand side of

13   the text correspondence; right?

14        A   Correct.

15        Q   And Mr. Rajaee is on the right-hand side;

16   correct?

17        A   Correct.

18        Q   All right.  And at the top left-hand side,

19   the first statement that you're saying to Mr. Rajaee

20   is, "Seriously you are amazing"; correct?

21        A   It appears so.

22        Q   Okay.  Well, does it say anything else other

23   than "Seriously you are amazing"?

24        A   It's what it says.  What it's in response

25   to, I do not know.

0338

 1        Q   Okay.  I'm not asking about the response.

 2   I'm asking what it says.  It says --

 3        A   It says, "Seriously you are amazing."

 4        Q   Now, right below that, highlighted in blue,

 5   you state, "I want to renegotiate your commissions";

 6   correct?

 7        A   Correct.

 8        Q   All right.  Now that was a joke; right?

 9        A   Correct.

10        Q   All right.

11        A   Excuse the foul language there.

12        Q   Now, I want to move on to Exhibit 10A.

13            Now, 10A has a time stamp just to give an

14   idea of the timing.

15            I'm looking on the right-hand side of the

16   page, highlighted in blue, it says, "2020-01-21."

17            Does that look right, Mr. Davis?

18        A   Yes.

19        Q   So that would have been January 21st of

20   2020; right?

21        A   Correct.

22        Q   Now let's move on to Exhibit 11A.

23            Scott, just for your reference, this is

24   page 70 if you need it.

25        MR. CARPENTER:  Thanks.  I'm trying not to keep
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 1   up with the texts.  It takes too long.  So thank you,

 2   though.

 3        MR. MATTHEWS:  Okay.

 4        Q   So I'm looking, again, at text

 5   correspondence between yourself, Mr. Davis, and

 6   Mr. Rajaee; correct?

 7        A   Uh-huh.

 8        Q   All right.  And on the left-hand side,

 9   again, is you; correct?

10        A   Correct.

11        Q   And on the right-hand side is Mr. Rajaee;

12   correct?

13        A   Correct.

14        Q   All right.  And I'm looking at the section

15   highlighted in blue where it states to you, "I can't

16   give up my commissions yet"; correct?

17        A   Correct.

18        Q   Now, was this conversation about

19   Mr. Rajaee's workload?

20        A   No.  If I recollect correctly, in November

21   of '19, Ashkan Rajaee contacted me and said he was

22   going to be leaving the company.  This is just after

23   starting another venture with him.  I think at that

24   time he was working on SpendHub and wanted to

25   dedicate his time to that.  I'm not exactly sure what
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 1   his reasons for expressing that he was going to

 2   leave, and that's when he also demanded that I fly

 3   down there to sign the Operating Agreement.

 4            This here says, "I can't give up my

 5   commissions yet."  And I think this is actually very

 6   important.  Thanks for bringing this up.  This here,

 7   you know, is commissions.  So, essentially, they're

 8   commissions on sales.  And so if Josh got brought

 9   over, like this text message indicates, Josh would be

10   getting the commissions, not him, therefore,

11   commissions, there was never an agreement to send

12   commissions to Mobile Monster or at 7 percent --

13        Q   That's not my -- yeah, that's --

14        MR. MATTHEWS:  Objection; calls for a narrative,

15   not responsive.

16        THE WITNESS:  Yes, it says he can't give up his

17   commissions yet.

18   BY MR. MATTHEWS:

19        Q   Okay.  And, actually, to that point, below

20   hand -- below that, on the left-hand side, you state,

21   "I know.  And you have a big play with SpendHub";

22   correct?

23        A   Yes.

24        Q   So you were aware of SpendHub; correct?

25        A   I'm aware of SpendHub yeah.
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 1        Q   All right.  And so the previous

 2   conversations about the commissions were in 2017;

 3   correct?

 4        A   Correct.

 5        Q   All right.  So you knew about the

 6   commissions in 2017; correct?

 7        A   Yeah.

 8        Q   And you knew about the commissions in 2020;

 9   correct?

10        A   Correct.

11        Q   And you knew about SpendHub; correct?

12        A   Correct.

13        Q   All right.  Now I want to move on to how you

14   guys first met, how you and Mr. Davis -- or

15   Mr. Rajaee, rather, first met.

16            So, again, you previously worked together at

17   a company called Surge, LLC; correct?

18        A   We were associated through Surge, LLC.  We

19   didn't work together.

20        Q   Okay.  But you met when you were involved

21   with Surge, LLC; correct?

22        A   Correct.

23        Q   All right.  And you were a passive investor

24   in that company; correct?

25        A   Correct.
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 1        Q   You were not involved in management of that

 2   company; correct?

 3        A   Correct.

 4        Q   All right.  And you knew that Ashkan was

 5   responsible for closing business for Surge; correct?

 6        A   Ashkan was -- yeah, correct.

 7        Q   All right.  And you actually recall stating

 8   at your deposition that you thought what Ashkan did

 9   was impressive; correct.

10        A   Yes.  He was able to close deals.

11        Q   Now, a part of the strategy with Surge was

12   using a mechanism called AdWords; correct?

13        A   Yes.

14        Q   And AdWords is a pay-per-click mechanism;

15   right?

16        A   Correct.

17        Q   Are you aware of the cost that it takes to

18   run an AdWords campaign?

19        A   I am.

20        Q   And you're aware of the amount of money that

21   Surge, LLC, was spending per month in order to run an

22   AdWords campaign?

23        A   I am.

24        Q   Okay.  Now I want to go on to Exhibit 38A.

25   If you can just give me a moment, please.
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 1        MR. CARPENTER:  Do you happen to know the page

 2   number?

 3        MR. MATTHEWS:  Yeah.  It's 123.

 4        MR. CARPENTER:  Okay.

 5   BY MR. MATTHEWS:

 6        Q   All right.  Mr. Davis, do you see what's

 7   been marked as Exhibit 38A?

 8        A   Yes.

 9        Q   And, again, this is text correspondence

10   between and you Mr. Rajaee?

11        A   Correct.

12        Q   I'm sorry.  Is your answer "Correct"?

13        A   Correct.

14        Q   All right.  And it's dated, it looks like --

15   I'm looking at the bottom left-hand side of the page.

16            It says "2019-11-16"; right?

17        A   Correct.

18        Q   So that would be November 16th of 2019;

19   correct?

20        A   Correct.

21        Q   And on the left-hand side is you, and on the

22   right-hand side is Mr. Rajaee; correct?

23        A   Correct.

24        Q   All right.  And so what I've highlighted in

25   blue is from Mr. Rajaee.
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 1             And it states, "What if we did a social

 2   series on a reality show called," quote unquote,

 3   "remote CEO."

 4            It says that; right?

 5        A   Correct.

 6        Q   And then below that it says, "And we markey

 7   TopDevz through it and my crazy life."

 8            That's what it says; right?

 9        A   Correct.

10        Q   I'm assuming that markey probably means

11   market; right?

12        A   I imagine so, yes.

13        Q   Okay.  And your response was, "Laugh out

14   lout.  You would need the jet..."; correct?

15        A   Correct.

16        Q   Now, I'm going to move over to the

17   right-hand side of the page.  And, again, this is

18   just continued correspondence between you and

19   Mr. Rajaee on this thread.

20            Now, on the left-hand side, you're talking

21   about where it would be distributed.  Actually, he

22   says, on the right-hand side, "It would be

23   distributed on Instagram and LinkenIn."

24            That's from Mr. Rajaee to you; correct?

25        MR. CARPENTER:  Objection; you're testifying and
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 1   summarizing the document.

 2        THE ARBITRATOR:  Sustained.  It doesn't say what

 3   you said, Mr. Matthews.

 4   BY MR. MATTHEWS:

 5        Q   Let's see here.

 6            You would say, "Where would it air?," on the

 7   left-hand side; correct?

 8        A   Yes.

 9        Q   And then below that Mr. Rajaee responds and

10   says, "Instagram and LinkedIn"; right?

11        A   Yes.

12        Q   And your response is, "I think it is

13   genius"; correct?

14        A   Correct.

15        Q   And I'm looking at the bottom of the page,

16   right below an emoji from Mr. Rajaee.

17            You state, "We could do an episode about the

18   retreat"; correct?

19        A   Correct.

20        Q   And I just want to be clear, going back to

21   the time stamp, this is from November 16th of 2019;

22   right?

23        A   Correct.

24        Q   So this is from about two years ago; right?

25        A   Correct.  This is right around --
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 1        THE ARBITRATOR:  There's no question pending,

 2   Mr. Davis.  Please wait for a question.

 3        MR. MATTHEWS:  Okay.  I want to go to

 4   Exhibit 36A.  It's page 120.

 5            And, again, this is text correspondence

 6   between Mr. Davis and Mr. Rajaee.

 7        Q   Mr. Davis, is this text correspondence

 8   between yourself and Mr. Rajaee?

 9        A   It appears to be.

10        Q   Okay.  I'm looking at the top left-hand

11   side.  It has a time stamp.  It's dated 2020-01-29;

12   correct?

13        A   Correct.

14        Q   And you're on the left-hand side of the

15   page; correct?

16        A   Yes.

17        Q   And Mr. Rajaee is on the right-hand side of

18   the page; correct?

19        A   Correct.

20        Q   All right.  And it looks like Mr. Rajaee is

21   sending something about -- it says, "about the show."

22            Is that in reference to the Kathy Ireland

23   show?

24        A   Yes.

25        Q   And your response, on the left-hand side, is
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 1   "WTF, who are you?"; correct?

 2        A   Correct.

 3        Q   Now, right below that, on the right-hand

 4   side, this is on January 30th of 2020, Mr. Rajaee

 5   says to you, "SpendHub is ready," exclamation.  "We

 6   get Porter on it?  Try it"; correct?

 7        A   Correct.

 8        Q   Your response on the left-hand side is,

 9   "Yep"; correct?

10        A   Correct.

11        MR. MATTHEWS:  I want to go to Exhibit 29A.

12        MR. CARPENTER:  Is this a text?

13        MR. MATTHEWS:  I will let you know in just a

14   moment, Scott.

15        THE ARBITRATOR:  It appears to be.

16        MR. MATTHEWS:  So, Scott, this is page 106.

17        MR. CARPENTER:  Thanks.

18   BY MR. MATTHEWS:

19        Q   So --

20        MR. CARPENTER:  Okay.

21        MR. MATTHEWS:  All right.  This is 29A.

22        Q   So, Mr. Davis, referring to Exhibit --

23   what's been marked as Exhibit 29A, again, this is

24   text correspondence between and you Mr. Rajaee;

25   correct?
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 1        A   Correct.

 2        Q   You're on the left-hand side of the text

 3   correspondence; correct?

 4        A   Correct.

 5        Q   And Mr. Rajaee is on the right-hand side of

 6   the correspondence; correct?

 7        A   Correct.

 8        Q   Now, there's a message that's been

 9   highlighted dated 2020-04-03 at 8:07 a.m.

10            Do you see that?

11        A   Uh-huh.

12        Q   Now, it says, "Hey, just want to let you

13   know I'm making decisions without consulting you.

14   It's been difficult to reach you recently,

15   understandably so"; correct?

16        A   Correct.

17        MR. MATTHEWS:  Ms. Callahan, if everyone is

18   amenable, I'd just like to actually take a quick

19   ten-minute break.  Would that be workable?

20        THE ARBITRATOR:  Well, I thought we were going

21   to go the morning and have the lunch be our break

22   because we're in this abbreviated format.

23        MR. MATTHEWS:  Well, the reason I'm asking is I

24   just want to see if I have any further questions.

25        THE ARBITRATOR:  All right.  Let's -- so it's

0349

 1   about noon.  So till 12:10.

 2        MR. MATTHEWS:  Okay, great.  Thanks.

 3        MR. CARPENTER:  Thank you.

 4            (Recess taken from 11:58 a.m.

 5        12:11 a.m.)

 6        MR. MATTHEWS:  Are we back on the record?

 7        THE ARBITRATOR:  We are back on the record.

 8        MR. MATTHEWS:  All right.  Great.

 9        Q   And, Mr. Davis, just reminding you, you are

10   under oath.  I only have a few more questions.  I'll

11   keep it short and sweet.

12            So I want to go to Exhibit -- what's been

13   marked as Exhibit 13A.

14            Scott, that starts on page 73, and the

15   actual exhibit's on 74.  I'll share my screen.

16            And, again, this is text correspondence

17   between Mr. Davis and Mr. Rajaee.

18            Mr. Davis, do you see what's been marked as

19   Exhibit 13A?

20        A   I do.

21        Q   All right.  And this is text correspondence

22   between and you Mr. Rajaee; correct?

23        A   Correct.

24        Q   And at the top right-hand side of the

25   screen, it's dated, as a time stamp, 2019-11-06.
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 1            Do you see that?

 2        A   Correct.

 3        Q   That would be November 6th of 2019; correct?

 4        A   Correct.

 5        Q   All right.  And you're on the left-hand

 6   side --

 7        A   Correct.

 8        Q   -- and Mr. Rajaee's --

 9            Sorry.  So you're on the left-hand side?

10        A   Correct.

11        Q   All right.  And Mr. Rajaee's on the

12   right-hand side; correct?

13        A   Correct.

14        Q   All right.  So at the top of the page,

15   you're saying to him -- or you say to him, at

16   15:54 p.m. on November 6th of 2019, you say, "When

17   you get a chance I need the ability to download the

18   P&L.  My bank is requesting it for my increase";

19   correct?

20        A   Correct.

21        Q   And below that you say, "Google Sheets won't

22   allow it"; right?

23        A   Correct.

24        Q   Now, on the right-hand side, Mr. Rajaee

25   responds.  He says, "That P&L is internal"; right?
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 1        A   Okay.

 2        Q   I'm sorry.  Is that a yes?

 3        A   Correct, yeah.

 4        Q   All right.  And then he says, "You need a

 5   Zoho copy which matches the tax filings"; right?

 6        A   Correct.

 7        Q   Then he says, "The Google Sheet is so you

 8   can see where the monies are going"; right?

 9        A   Correct.

10        Q   You then respond and say, "A PDF would be

11   fine.  They are requesting the P&L and the balance

12   sheet"; right?

13        A   Right.

14        Q   He responds and says, "You have access to

15   Zoho Books.  You can print it if you want.  I can do

16   it later"; right?

17        A   Correct.

18        Q   You say, "I have never gotten it in" --

19   "gotten in there.  I will give it a shot"; correct?

20        A   Correct.

21        Q   And he responds, "What period do you need it

22   for?"; right?

23        A   Correct.

24        Q   Now, what I want to note is that, again, the

25   time stamp at the very top is November 6th, 2019, but
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 1   it starts at 12:54 p.m.; right?

 2        A   Okay.

 3        Q   So I didn't read all of the conversation,

 4   there's a little bit more, which we'll go into.

 5            But the next time stamp right below it is

 6   November 6th, 2019, at 2:54 p.m.; correct?

 7        A   Correct.

 8        Q   So this is over a period of about two hours;

 9   right?

10        A   Correct.

11        Q   So, again, Mr. Rajaee says, "What periods do

12   you need it for?"; right?

13        A   Correct.

14        Q   You say, "To today's date, starting

15   January 1st"?

16        A   Correct.

17        Q   He responds, "Okay"; right?

18        A   Yeah.

19        Q   Then you respond and say, "Also, I had a

20   convo with Trubek.  Have they given us the overall

21   contract yet?  If not, they are"; right?

22        A   Yeah.

23        Q   Now, Mr. Rajaee actually responds at [sic]

24   November 6th, 2019, at 2:54 p.m., and he asks, "Is

25   TopDevz in any way involved in the financials of of
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 1   this increase?"; right?

 2        A   Correct.

 3        Q   You say, "What do you mean?"; right?

 4        A   Uh-huh.

 5        Q   He responds and says, "Are they loaning or

 6   approving anything for you based on TopDevz?"; right?

 7        A   Correct.

 8        Q   You respond, "TopDevz is not responsible for

 9   anything"; correct?

10        A   Correct.

11        Q   I'm going to go over to what's a continued

12   part of this conversation -- actually, I want to

13   finish this.

14            Right below "TopDevz is not responding to

15   anything," it's a little cut off --

16        A   "Responsible for anything."

17        Q   Right.

18            "TopDevz is not responsible for anything."

19   And below that it looks like it says, "They just want

20   to know my financial position."

21            Does that sound correct?

22        A   Correct.

23        Q   All right.  Now let's go on to Exhibit 14A,

24   which continues the conversation.  This is

25   paragraph -- or sorry, page 76.
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 1            And, again, this is a continuation of your

 2   text correspondence between and you Mr. Rajaee;

 3   correct?

 4        A   Correct.

 5        Q   And it's a part of the same conversation.

 6   It's a continuation of the same conversation;

 7   correct?

 8        A   Correct.

 9        Q   Now, you're on the left-hand side; correct?

10        A   Correct.

11        Q   And Mr. Rajaee is on the right-hand side;

12   correct?

13        A   Correct.

14        Q   So Mr. Rajaee says, at the top, on the

15   right-hand size -- right-hand side, he says, "I'm

16   going the report now"; correct?

17        A   Correct.

18        Q   You respond, "Awesome.  Thank you"; correct?

19        A   Correct.

20        Q   You then respond, "I have Pulse and Creator

21   but no access to books in Zoho"; correct?

22        A   Correct.

23        Q   He responds, "That's not true.  It says you

24   have been invited and your account is active";

25   correct?

0355

 1        A   Correct.

 2        Q   Right below that it looks like there's a PDF

 3   of the balance sheet sent; correct?

 4        A   Correct.

 5        Q   And then there's a PDF of the profit and

 6   loss statement sent; correct?

 7        A   Correct.

 8        Q   You then respond and say, "I got into Zoho";

 9   correct?

10        A   Correct.

11        Q   You then respond and say, "Through their

12   website and through my TopDevz account, and those

13   were all that I had access to"; correct?

14        A   Correct.

15        Q   He responds and says, "Again, not true";

16   correct?

17        A   Correct.

18        Q   So just so we have a complete assessment for

19   the record of this conversation, you then said, "I

20   don't know what to tell you.  I can show you a

21   screenshot.  Maybe I just don't know how to access

22   books.  I don't know.  Is it separate from the main

23   portal?"

24            That's what you said; correct?

25        MR. CARPENTER:  Pardon me.  Are you reading

0356

 1   from this?  It's not on the screen.

 2        MR. MATTHEWS:  It should be on the screen.  Can

 3   you see this, on the left-hand side?

 4        MR. CARPENTER:  Okay.  Thank you.

 5        MR. MATTHEWS:  Sure.

 6        Q   So, again, just so it's clear, you're on the

 7   left-hand side; right, Mr. Davis?

 8        A   Correct.

 9        Q   All right.  So Mr. Rajaee's on the

10   right-hand side; correct?

11        A   Correct.

12        Q   And so he says, "Again, not true"; right?

13        A   Correct.

14        Q   You respond and say, "I don't know what to

15   tell you.  I can show you a screenshot.  Maybe I just

16   don't know how to access books.  I don't know.  Is it

17   separate from the main portal?"; right?

18        A   Correct.

19        Q   Mr. Rajaee responds, he says, "Yes.  There

20   is different portals for each"; correct?

21        A   Correct.

22        Q   You respond and say, "Okay.  I will try

23   later.  No big deal.  Thanks for sending the reports;

24   correct?

25        A   Correct.
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 1        Q   So, Mr. Davis, before -- or yesterday, you

 2   testified that you acknowledged getting the P&Ls for

 3   TopDevz; right?

 4        A   Correct.

 5        Q   And in connection with those P&Ls, you

 6   acknowledged that you saw a consulting reimbursement

 7   expense; correct?

 8        A   Correct.

 9        Q   And you never raised issue with the

10   consulting reimbursement expense; correct?

11        A   Correct.

12        Q   And you've testified today that you knew

13   that Ashkan Rajaee was getting commissions; correct?

14        A   Correct.

15        Q   Okay.  And you testified yesterday that you

16   knew -- and actually today, that you know who

17   Jennifer Glaser is; correct?

18        A   Correct.

19        Q   And Jennifer Glaser is the accountant for

20   TopDevz; correct?

21        A   Correct.

22        Q   And you've previously contacted Siarra Wood

23   via e-mail; correct?

24        A   Correct.

25        Q   And Siarra Wood you knew was actually
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 1   employed by Mobile Monster; right?

 2        A   Correct.

 3        Q   But you knew that through that relationship

 4   that she serviced TopDevz; correct?

 5        A   Correct.

 6        Q   In fact, the signature for Siarra Wood was

 7   for TopDevz; correct?

 8        A   Correct.

 9        Q   And you testified yesterday that you

10   received K-1s from Jennifer Glaser; correct?

11        A   Correct.

12        Q   And you also testified that you received tax

13   returns from Jennifer Glaser for TopDevz; correct?

14        A   Correct.

15        Q   I'm sorry.  What is your answer?

16        A   Correct.

17        MR. MATTHEWS:  Okay.  I don't have anything

18   further.

19        THE ARBITRATOR:  All right.  Mr. Carpenter, do

20   you have anything further?

21        MR. CARPENTER:  No questions.

22        THE ARBITRATOR:  All right.  If memory serves

23   me, Mr. Matthews, did you say that you may want to

24   call Mr. Davis in your -- as part of your case in

25   chief on your opposition, or may he be released?
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 1        MR. MATTHEWS:  I may call him.

 2        THE ARBITRATOR:  All right.  Then, Mr. Davis,

 3   I'm not going to release you.  So please -- I think

 4   you're probably going to attend the hearing anyway,

 5   but I won't release you at this point in time.  We'll

 6   wait till later.

 7        THE WITNESS:  Thank you.

 8        THE ARBITRATOR:  Okay.  Mr. Carpenter, do you

 9   have another witness ready to go, or is this a good

10   time to take the lunch break?

11        MR. CARPENTER:  This is a good time for the

12   lunch break.  I've been in touch with my witness.  He

13   said he can be available at 1:00.

14        THE ARBITRATOR:  At 1:00?

15        MR. CARPENTER:  Yeah.

16        THE ARBITRATOR:  Okay.  Well it's about 12:20,

17   12:25.  So back at 1:00?

18        MR. CARPENTER:  Sounds good.  Thank you.

19        THE ARBITRATOR:  And does your witness have Zoom

20   information, or is he coming to your office?

21        MR. CARPENTER:  No.  He has the Zoom

22   information.  I'll confirm it again.

23        THE ARBITRATOR:  Okay.  Thank you so much.  See

24   everyone.

25        MR. MATTHEWS:  Thanks so much.
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 1        MR. CARPENTER:  Thank you.

 2            (Recess taken from 12:22 p.m. to

 3        1:11 p.m.)

 4        THE ARBITRATOR:  Welcome, Mr. Hawes.  My name is

 5   Rebecca Callahan.  I'm the arbitrator in the matter

 6   in which you've been asked to give some testimony.

 7   So Mr. Carpenter has called you.  I'm going to assume

 8   that you're acquainted with him.

 9        THE WITNESS:  Yes, I am.

10        THE ARBITRATOR:  Okay.  And then there's another

11   attorney involved in these proceedings, Mr. Jordan

12   Matthews.  He will also be asking you some questions.

13        THE WITNESS:  Okay.

14        THE ARBITRATOR:  All right.

15        THE WITNESS:  Sounds good.

16        THE ARBITRATOR:  So is everyone ready to

17   proceed?

18        MR. CARPENTER:

19

20                     MICHAEL S. HAWES,

21    having been first duly sworn, testified as follows:

22

23        THE ARBITRATOR:  Thank you very much.

24            Go ahead, Mr. Carpenter.

25        MR. CARPENTER:  Thank you very much.
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 1                    DIRECT EXAMINATION

 2   BY MR. CARPENTER:

 3        Q   Thank you for joining us, Mr. Hawes.

 4            Can you state what your profession is?

 5        A   I'm a CPA in California for 45 years now.

 6        Q   And have you qualified as an expert witness

 7   in court before?

 8        A   Yes, I have.

 9        Q   Approximately how many times have you

10   testified in court?

11        A   Probably -- somewhere around probably 15, 20

12   times.

13        Q   Okay.  How many times have you been deposed?

14        A   Representing clients and everything,

15   probably, I don't know, 80 times.

16        Q   Thank you.

17            Tell me about the investigation you've done

18   in this case.

19        A   Well, I've gone through and looked at tax

20   returns and I've looked at income statements, not the

21   balance sheet, but income statements, and I've looked

22   at an operating agreement for the partnership, and

23   looked at testimony -- not testimony, but a

24   declaration from Nevin Sanji [sic], Sanji.  And

25   that's pretty much it, as far as documents I reviewed
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 1   that were supplied to me.

 2        Q   Just to be clear, was the declaration by

 3   Nevin Sanil --

 4        A   Sanli, yes.

 5        Q   Sanli, S-a-n-l-i?

 6        A   Yes.

 7        Q   Thank you.

 8            And turning, first, to the tax returns.  I'm

 9   going to share-screen and show you a document which

10   I'll represent to you will be the 2017 tax return for

11   TopDevz.

12        A   Okay.

13        Q   I'd be happy to show that to you as soon as

14   I get a share-screen.  There we go.

15        A   Sure.

16        Q   There you go.  There you go.

17            All right.  I'm showing you a document

18   that's been marked Davis Exhibit 8.

19            Is this the 2017 tax return you reviewed?

20        A   Well, that's -- that's not the tax return,

21   but it's a cover letter to the amended tax return,

22   I'm assuming it is.  That's just the cover.

23        Q   So let's go forward, then.  Get it up there

24   so I can see everything.

25            While we're looking at this, tell me what
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 1   you found of significance in the tax return.

 2        A   Well, what I thought was significant is --

 3   and I don't know how relevant it is to this

 4   discussion -- and on page 3, line 21, did the

 5   partnership -- for the tax year, did the partnership

 6   make any payments that would require it to file Form

 7   1042 or 1042-S, and to check the three of sections of

 8   1441, blah, blah, blah.  And it was checked no.  So

 9   I'm assuming that there were no foreign tax

10   withholdings done for either -- for any entity or the

11   individual partners.

12            I also noticed of significance there was a

13   loan from the partner for $27,961 sometime during the

14   year, and that was on the balance sheet of the tax

15   return.  And so --

16        Q   What page is that on?  Pardon me.

17        A   That's on page 5.  It's the balance sheet

18   for the tax return.

19        THE ARBITRATOR:  Could you slow down?  There are

20   no numbers here.  So I'm not finding what you're

21   finding on the pages you're saying.

22        THE WITNESS:  Sure.

23        MR. CARPENTER:  Here, let's -- right now, we're

24   on page 5 of the tax return, which is the balance

25   sheet section of the tax return.
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 1        THE ARBITRATOR:  Right, but it's not page 5 of

 2   the document.

 3        MR. CARPENTER:  No.  Of the PDF you were sent,

 4   it's page 22.

 5        THE ARBITRATOR:  Okay.

 6            All right.  I'm there.  Thank you.

 7   BY MR. CARPENTER:

 8        Q   And Mr. Hawes, please slow down, and let us

 9   catch up with you here, please.

10            So what was important to you here on the

11   balance sheet section of the tax return?

12        A   Well, the fact that the -- at the end of the

13   year, according to the balance sheet and the tax

14   return that was agreed -- that was signed by one of

15   the partners and prepared by a CPA firm, it has

16   $595,000 cash in bank, but yet one of the partners

17   apparently loaned it $27,000.  It's unusual.

18            Normally when partners loan money to a

19   partnership, they have little or no cash.  And the

20   fact that you've got almost $600,000 in cash, but yet

21   one of the partners loaned money to it, it just drew

22   my attention to it.  Let's put it that way.

23        Q   And why is that -- why is that unusual?

24        A   Well, why would somebody need to loan money

25   to a partnership if it's got almost $600,000 of cash
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 1   in it?

 2        Q   In your experience, what are the customary

 3   reasons for that?

 4        A   I think what the CPA firm tried to do was

 5   allocate a portion -- or treat this as some type of a

 6   loan in order to give him recourse basis.  Because

 7   the amount of the loan is exactly, to the dollar,

 8   what his loss is.  In order to give him the ability

 9   to deduct the loss, I think they just plugged the

10   number in to give him a -- some basis as a

11   nonrecourse loan.

12        Q   So are you referring to -- his loss, are you

13   referring to Ashkan Rajaee, the manager?

14        A   Yes.

15        Q   Okay.  So I'm going to take you to his K-1.

16   Just a moment.

17            And we're now on page 28 of the PDF.  And is

18   that legible for you?

19        A   Yes.

20        Q   So -- and what portion of this reflects

21   Mr. Rajaee's share of the loss?

22        A   The very top line, line number 1, the

23   $27,961.

24        Q   Thank you.

25            And is that also reflected in the line L?
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 1        A   Yes.  It's the same number as they're saying

 2   is the loan to the business.

 3        Q   What does line L on the schedule K-1

 4   represent?

 5        A   Well, it's actually called Schedule L.

 6            Schedule L is the balance sheet for the

 7   books.

 8        Q   And on the -- focusing on the K-1 here, and

 9   I'm going to -- let me make it a little larger here.

10            Do you see the section L in the lower left

11   where it says "Partner's Capital Account Analysis"?

12        A   Yes.  On the K-1, yes.

13        Q   And what is the purpose of the capital

14   account analysis?

15        A   Well, the partner's capital account analysis

16   is required by the IRS, and it helps them understand

17   exactly how much money people have invested in the

18   partnership, what their distributions were, what

19   their share of the allocated loss -- or losses or

20   profits were, things like that.  And it gives them a

21   good snapshot of what someone's capital account

22   balance is.

23        Q   Okay.  Is that required to be maintained, to

24   your knowledge?

25        A   Yes, that's required.
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 1        Q   Drawing your attention to line J, "Partner's

 2   Share of Profit, Loss and Capital."  Do you see that?

 3        A   Yes.

 4        Q   And there's a beginning of the year of zero

 5   on profit, end of the year 6.5-and-change.

 6            Do you see that?

 7        A   Yes, I do.

 8        Q   How does that occur?

 9        A   Well, I'm not sure how the CPA firm came up

10   with their percentages, because I can't find it in

11   the Operating Agreement at all.  But, basically, that

12   is Mr. Rajaee's allocated share of the profit and

13   loss.

14        Q   Also on line J there's a capital section

15   showing beginning and end with him of zero.

16            Do you see that?

17        A   Yes, I do.

18        Q   What's the significance of that to you?

19        A   Well, the capital account is you're tracking

20   your ownership, who owns the business.  And that's

21   important because usually the capital account is used

22   to allocate profit and losses, that ratio.  So if

23   someone puts in $10,000, someone else puts in 90,000,

24   you have a total capitalization of 100,000.  And the

25   profits and losses are allocated 90-10 in direct
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 1   proportion to your capital account.

 2            So the LLC's profit and losses at the end of

 3   the year are distributed into each owner's capital

 4   account proportionately to their ownership.  In some

 5   LLC agreements, profits are distributed based on the

 6   owners's initial capital investments.  In other

 7   agreements, they're distributed based on the current

 8   amount of each owner's capital account.  But the

 9   capital accounts are extremely important for -- upon

10   dissolution, who gets how much money, but especially

11   important for allocating profit and losses of the

12   business and ownership and voting rights, all those

13   types of things.

14        Q   Focusing in on the profit, loss and capital

15   section, J.

16            Is there a difference in accounting for an

17   LLC than other entities, say like a corporation?

18        A   Yes, there is.  In a partnership -- a

19   partnership has more flexibility in allocating profit

20   and losses than a corporation does.  A subchapter S

21   corporation has to allocate profit and losses in

22   direct proportion to the stock ownership.

23            LLCs, under code Section 704B, are able to

24   allocate profit and losses differently provided you

25   can provide -- you can substantiate substantial
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 1   economic effect.  And as long as you can prove that,

 2   you can allocate profit and losses differently than

 3   capital account balances.

 4            And what that means is, is that the IRS will

 5   recognize a different profit and loss allocation as

 6   long as for a nontax reason?  You can't just do it

 7   because someone's in a lower tax bracket, so I'm

 8   going to allocate them the profits so they pay less

 9   taxes.  No, you can't do that.

10            You can do it if you have an economic

11   reason.  For example, if someone were to invest a

12   hundred thousand in a partnership, and his partner

13   invested nothing, you may be able to show it because

14   someone has all the skin in the game, that we're

15   going to allocate a higher percentage of the losses

16   to them and let them write that off.  That would be a

17   nontax reason.

18            So that -- in a quick summary, that's how

19   the profit and losses work in the capital accounts,

20   how they interplay with each other.

21        Q   So is it commonly seen on LLC K-1s that

22   there might be a difference between the profit and

23   loss split for a given partner and the capital

24   percentage for a given partner?

25        A   I'm going to say -- oh, I must -- out of
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 1   maybe 250 LLC agreements that my office works with,

 2   the number of actually different allocations, where

 3   the allocation of profit and losses is different than

 4   their capital account or investment, is probably, oh,

 5   maybe 2 or 3 percent.  97 percent are just based

 6   strictly on standard tax law, which is to allocate

 7   profit and losses based on skin in the game, based on

 8   how much money you put in, either your initial

 9   capital contribution or your capital account balance

10   at the end of the year.

11            Proving substantial economic effect in many

12   cases is difficult to reallocate differently.  And so

13   not many people can do that, and not many people

14   elect to.  So most partnerships are -- profit and

15   losses are strictly allocated, unless it's agreed to

16   otherwise, and unless you can prove there's

17   substantial economic effect, that there's a nontax

18   reason for doing that, for example, one person has a

19   lot more cash and a lot more equity than someone

20   else, you can't do it.

21        Q   But there's nothing specifically wrong, is

22   there, with having -- as long as the rules are

23   followed, of having the difference between the profit

24   and loss calculation and the capital allocation?

25        A   That's completely accurate.
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 1        Q   Okay.  Is there any indication in this tax

 2   return about why Mr. Rajaee has a zero percent

 3   capital here?

 4        A   Well, I'm assuming he didn't -- he didn't

 5   put any money in.  He didn't -- remember, you can

 6   contribute either cash or property.  So you can put

 7   cash in or you can put a building in or raw land or

 8   something like that.  And from what I'm seeing on the

 9   balance sheet on the tax return, Mr. Rajaee did not

10   contribute either to it as a capital contribution.

11        Q   And what does the statement under -- I'm

12   looking again at line J, the statement of the

13   partner's share of capital percentage in line J, what

14   does that tell the IRS about the ownership of the

15   company?

16        A   He has no economic ownership in the company.

17        Q   Are you aware that Mr. Rajaee is the tax

18   matters partner on this?

19        A   I think I saw that on the Operating

20   Agreement.  Although, the K-1 is different, so

21   there's a little bit of a conflict.  Because if you

22   look at line G, as in good, there's a box there that

23   says, "General partner or LLC managing" -- "member-

24   manager," right?  And if you have a tax -- if you

25   have a managing member or an LLC is member-managed,
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 1   that box should be checked.  So it's not.  It's

 2   actually checked as a limited partner for Mr. Rajaee,

 3   not as a managing partner.

 4            So although I did see on the partnership

 5   agreement it said -- I think it -- I'm almost sure it

 6   said that he was the managing member.

 7        Q   Okay.  If he's the managing member, is it

 8   improper on the K-1 to identify it as a limited

 9   partner or other LLC member?

10        A   No.  You want to identify him as a general

11   partner or LLC member -- member-manager.

12        Q   Also on line G, I see a section -- a box

13   checked for foreign partner.  Do you see that?

14        A   Yes.

15        Q   What's the significance of that to you?

16        A   Well, the foreign partner would be anyone

17   who is not a U.S. citizen or resident.  So that would

18   basically be a nonresident alien, NRA.

19        Q   What other portions of the 2017 return are

20   important to you in reaching your conclusions?

21        A   Well, what it is, is how someone came up

22   with a profit and loss allocation of 6.5 percent.

23   And, again, I would be looking for something in the

24   Operating Agreement that would specifically authorize

25   a disproportionate allocation of profit and losses to
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 1   him.

 2            I also noticed that at the top of that K-1

 3   there's a box checked "Amended K-1."

 4        Q   Are you referring to the top of the page

 5   above the two columns on the right?

 6        A   Yes.  The very top, you can see the box is

 7   checked "Amended," and so -- and then -- so as I went

 8   through it, I also noticed that there was a provision

 9   somewhere, that it talks about that the -- oh, there

10   it is, on page 8 -- that the CPA firm wrote a

11   statement on the return that we are amending this

12   return to correct the loss allocation based on the

13   receipt of an amendment partnership agreement.

14        THE ARBITRATOR:  Where is that?

15   BY MR. CARPENTER:

16        Q   What page are you on there?

17        A   I'm on page 8.

18        Q   Okay.  Let me find it in the PDF for

19   everybody.

20        A   Yeah.  Keep going through it.  It's just in

21   front of the K-1 for Mr. Rajaee.  Look two pages in

22   front of Mr. Rajaee's K-1 and it should be there.

23            There you go.  Stop right there.  There it

24   is.

25        MR. CARPENTER:  That's page 26 of the PDF for
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 1   everyone's purposes.

 2        THE ARBITRATOR:  And where were you looking?

 3   Oh, I see.

 4        THE WITNESS:  At the very top.

 5            And so all of a sudden I'm questioning,

 6   after I spent a lot of time going through their

 7   Operating Agreement, is this the amended one or is

 8   this the initial one?  Because the initial one, I

 9   don't see where they have the right to allocate

10   different profit and loss ratios or even how they

11   have substantially found the tax.  So I'm not sure,

12   to be honest with you, whether I've got all the

13   information to even understand what they're doing.

14   BY MR. CARPENTER:

15        Q   Okay.  So I'm going to go back to the K-1

16   here, which is the 28th page of the PDF.

17            If a partner has a 51-percent inter- -- a

18   capital interest on an operating agreement, would it

19   be improper to state on the tax return that his

20   capital share is zero percent?

21        A   Well, yes.  I mean, the -- the tax return

22   should follow the agreement, from the Operating

23   Agreement.

24        Q   Do you have any information about whether or

25   not there's a subsequent agreement which allocated
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 1   Mr. Rajaee a zero-percent interest?

 2        A   No.  I have -- in fact, the partnership

 3   agreement at the last -- at the very end, where it

 4   has the amount of capital contribution and ownership

 5   percentage, is blank.

 6        Q   Thank you.

 7        A   So I don't know.  I don't know what they're

 8   doing.  I mean, it's --

 9        Q   Is it of significance here in the 2017

10   return for your opinions?

11        A   Well, only -- I guess I might as well bring

12   out the fact that you've got a huge expense, even

13   though the revenue -- let me go back to page 1.  Even

14   though the total revenue is only 890,000, the

15   consultant's expense was 929,000.  So --

16        Q   Pardon me.  Can you tell us where you are in

17   this return?

18        A   I'm on page 8 of the return.  The same page

19   where at the very top we talked about the amended

20   return, and so the return was amended because of the

21   amended partnership agreement.

22        Q   Thank you.  Whenever you go someplace else,

23   be sure you bring us along here.

24            So what line are you looking at on page 8,

25   which is page 22 of the PDF?
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 1        A   Yes, yes, page 8.  The one we looked at

 2   where it talked to the amended partnership agreement.

 3        Q   Okay.  And what line are you referring to,

 4   the expense item?

 5        A   Well, if you look -- if you look under other

 6   deductions, in the very middle, the very first, it

 7   says "Tax expense," and below that it says, "Other

 8   deductions."

 9        Q   Yes.

10        A   And in other deductions, you've consultant's

11   expense of 929,000, which exceeds the actual income.

12        Q   I'm sorry.  Where are you getting the 929?

13        A   The 929 is on the second line down, where it

14   says -- it's got bank charges and consultants.

15        THE ARBITRATOR:  I think you're on the wrong

16   page.

17        THE WITNESS:  Yeah.  You're on the wrong page.

18   BY MR. CARPENTER:

19        Q   Are you looking at a profit and loss

20   statement, or are you looking at the tax return?

21        A   No.  I'm looking at a statement, page 8,

22   what I'm looking at, and I'm back to where we

23   started, where we talked about the amended -- the

24   loss allocation being different because of the

25   amended partnership agreement.
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 1        Q   So --

 2        THE ARBITRATOR:  Two pages in front of the K-1.

 3        THE WITNESS:  Yes, two pages -- thank you, yes.

 4   BY MR. CARPENTER:

 5        Q   Okay.

 6        A   Right there.  Stop there.  Go back.  All

 7   right.  No, no, go back.  Go back.  Next one.  Stop

 8   right there.  You've got to stop going.  You keep

 9   going too far.

10        Q   So is this the right page?

11        THE ARBITRATOR:  No.

12        THE WITNESS:  No.

13   BY MR. CARPENTER:

14        Q   Okay.  Which way am I going?

15        THE ARBITRATOR:  I don't know.

16        THE WITNESS:  What page -- keep going back.  Go

17   back one page.  Stop one page at a time.  Stop right

18   there.  Stop right there.

19   BY MR. CARPENTER:

20        Q   Okay.

21        A   Look at the very middle.  Do you see "Other

22   Deductions"?

23        Q   Got it.

24        A   Look at the second line down, under

25   "Consultant."
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 1        Q   Uh-huh.

 2        A   To the right is 929,000.

 3            Having done business valuations and being

 4   familiar with IT companies and software companies,

 5   having consultant's expense which is greater than

 6   your gross revenue is highly unusual.  And so

 7   I'm just -- again, you asked me was there anything

 8   that stood out, and that stands out to me.

 9        Q   Do you have enough information to reach a

10   conclusion about what the significance of that is?

11        A   No, I don't.

12        Q   Thank you.

13            Have you had a chance to review all of the

14   2017, 2018, 2019 and 2020 returns?

15        A   Yes, I have.

16        Q   And did you note that Mr. Rajaee is never

17   given more than zero percent of the partner shares on

18   line J?

19        A   That's correct.  He is -- his ownership

20   interest is always zero percent in the capital

21   account.

22        Q   What's the significance of that to you?

23        A   Well, again, as I mentioned before, the

24   capital account usually dictates the allocation of

25   profit and losses, but it also is important, upon

0379

 1   dissolution, as far as cash coming out, and in most

 2   cases, your capital account and ownership dictates

 3   voting rights.

 4            So the capital account is, in my opinion,

 5   more important than the profit and loss allocations

 6   because it usually dictates that, unless there's

 7   language that is agreed to by the partners where the

 8   allocation of profit and losses is different.

 9        Q   Thank you.

10            I'm now showing you Davis Exhibit Number 11,

11   which is the 2020 return.

12        A   Okay.

13        Q   And I'm at page 19 of the PDF, which is the

14   K-1 for Mr. Rajaee.

15        A   Okay.  I've got that in front of me, the

16   2020 K-1 for Mr. Rajaee.

17        Q   Yeah.

18        A   Okay.

19        Q   So, first of all, I notice that under box

20   number G, he's now listed as general partner or

21   managing -- or LLC member-manager.  Do you see that?

22        A   Now he is, yes.  I'm sorry.  I don't see --

23   are we on the same page?

24        Q   We're on page -- we're on the K-1 for 2020,

25   which is PDF page 19.
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 1        A   Okay.  You may want to change your screen

 2   there.

 3        THE ARBITRATOR:  Change the screen.

 4   BY MR. CARPENTER:

 5        Q   Am I not there?

 6        A   No.

 7        Q   Sorry.  Yeah, I didn't get it up there.

 8   Hold on a sec.  Thank you.

 9            My bad there.

10            Now, are you seeing 2020 the K-1 there?

11        A   Yes.

12        Q   Thank you.

13            This is page 19 of the PDF.

14            And do you see that the designation on line

15   G for who's filing this return -- or who this K-1 --

16   who's getting this K-1 has changed?

17        A   Yes.

18        Q   What's the significance of that to you?

19        A   Well, the '17 returns indicates to me, based

20   on the IRS department, that if you've got both

21   partners and neither one is checked as a general

22   partner, then it's not manager-managed, it's

23   member-managed, which means by all the partners.

24   When you change it to Mr. Rajaee as the

25   member-manager, then it appears now that he's in
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 1   charge.  He's the member-manager, and it's not

 2   member-managed.  It's not both partners, it's only

 3   the one.

 4        Q   And did any documents that you reviewed give

 5   any indication as to why that would be the case?

 6        A   No.

 7        Q   Also on line G, Mr. Rajaee is --

 8        A   Well, I take it back.  When I reviewed the

 9   partnership agreement, again, I don't know if this is

10   the amended one or not, I believe somewhere in the

11   Operating Agreement it did mention that he was the

12   managing member, but I'm not a hundred percent sure

13   on that.  Okay?

14        Q   Thank you.  I'll represent to you that

15   that's true.  Does that affect your opinion?

16        A   No.  Yeah -- well, anyway, yeah, okay,

17   That's good.

18        Q   Turning to line H1, Mr. Rajaee is listed as

19   a domestic partner there.  Do you see that?

20        A   Yes.

21        Q   Any significance to that?

22        A   Well, yeah.  If you're a domestic partner,

23   it would indicate that you're either a U.S. citizen

24   or resident, and you'd be filing a U.S. tax return.

25        Q   Okay.  Have you been brought anything that
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 1   shows you a reason for that change?

 2        A   No.  Other than -- no, I don't have any idea

 3   why that would change.

 4        Q   Okay.  Going back down to line J.  It shows

 5   the partner's share of profit being the same for the

 6   beginning and the end.  Do you see that?

 7        A   Yes.

 8        Q   And but loss shows it starts with

 9   zero percent -- percentage and goes to 51.  Do you

10   see that?

11        A   Yes.

12        Q   Were you provided anything that shows a

13   reason why the loss percentage for Mr. Rajaee changed

14   from zero to 51 percent during tax year 2020?

15        A   No.

16        Q   And what kind of thing would there need to

17   be to represent that change?

18        A   Well, again, if you have a zero-percent

19   capital interest, but you're going to take a

20   51-percent, in this case, a profit and loss interest,

21   there has to be substantial economic effect.  What

22   happened to create a situation where he is enabled to

23   take 51 percent of the profit and losses?  Because,

24   based on capital account balances, which is normally

25   how we allocate profit and losses, he's never had a
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 1   positive or even a zero -- he had a zero cap account

 2   balance when they started, but he's always had, that

 3   I've seen on the K-1s, a negative capital account.

 4            So I'm at a loss as to how anyone would

 5   allocate 51 percent of the profit and losses, absent

 6   anything in the partnership agreement, and even if it

 7   is in there, you still have a hurdle under 704B to

 8   prove substantial economic effect.  What is the

 9   economic reason why you'd give him 51 percent?  And

10   it cannot be based on tax-motivated reasons, it's got

11   to be based on economic realities.

12        Q   And did you see anything here in the

13   whole -- it's a lengthy return at 403 pages, mind

14   you, but did you see anything here in the 2020 return

15   that demonstrated either a substantial economic

16   reason or an agreement of change to the Operating

17   Agreement to indicate the change in the loss

18   allocation?

19        A   No.  I saw nothing in either the Operating

20   Agreement or the tax return that would give him that

21   right.

22        Q   Okay.  And, again, the line -- or, yeah,

23   line J, partner's share of capital is zero to start

24   and zero to end.  Do you see that?

25        A   Yes.
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 1        Q   And what is the significance of that to you?

 2        A   Again, he has no economic interest in the

 3   partnership.  He has no capital account balance and

 4   no capital account ownership.  In fact, his capital

 5   account is a deficit.  So, again, capital accounts

 6   are extremely important.  More important than the

 7   profit and loss allocations.  The cap accounts

 8   dictate ownership, voting rights, allocations of

 9   profit and losses, rights that you have on

10   dissolution, it's what they call a deficit

11   restoration obligation, a DRO, which on liquidation

12   you have to restore or put money in or get allocated

13   profit and losses to bring your capital account back

14   to zero.

15            So that capital account and the percentage

16   ownership is extremely important for a lot of

17   reasons.

18        Q   Okay.  Apropos to that, looking down to line

19   L, the partner's capital account analysis.  Do you

20   see that?

21        A   Yes.

22        Q   And does this show a positive or a negative

23   capital account balance?

24        A   It's a negative capital account balance.

25        Q   Did you ever see anything in your

0385

 1   investigation that showed that Mr. Rajaee had a

 2   positive capital account balance?

 3        A   No.

 4        Q   I just noticed something here.  If you want

 5   to go right-hand column on that same page.  Item

 6   number 14, under "Self-Employment Earnings," do you

 7   see that?

 8        A   Yes.

 9        Q   There's an item C listed with $2.2 million.

10   Do you see that?

11        A   Yes.

12        Q   Did you look at that at all?

13        A   Yes, I saw that.

14        Q   And there's a reference -- tell me the

15   significance of $2,202,000 self-employment earning

16   reference there in section 14.

17        A   On the 2020 return?

18        Q   The 2020 return.

19        A   Yeah.

20        Q   If that was significant to you.

21        A   I believe the 202,000 [sic], I haven't

22   looked at it in depth, but it's probably 50 -- the

23   number is probably 51 percent of the gross revenue,

24   which is $4.3 million.  And there's calculations that

25   we do on the returns for different allocations.  And
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 1   so that would come into one of those -- one of those

 2   calculations on his personal return.

 3        Q   Did you -- looking up at item number 18, did

 4   you look at the statement that's referenced there?

 5        A   Statement C?

 6        Q   Yes.

 7        A   No.

 8        Q   Okay.  Anything else of significance about

 9   the 2020 return to you?

10        A   No, other than I noticed that the guaranteed

11   payments seemed to have gone up.

12        Q   Take me where that's referenced.  Is that

13   going to be in the balance sheet?

14        A   No.  It's the same K-1 there, on line 4A.

15   4A, as in apple.

16        Q   Okay.

17        A   Okay.  And 4A and 4C is the same number.

18        Q   And you're referring to 4C up there at the

19   top of the page?

20        A   Yes.  And I noticed from 2019, the

21   guaranteed payments were 125,000, and they increased

22   to 231,000 in 2020.  So I did notice that increase.

23        Q   Okay.  And what is a guaranteed payment in

24   an LLC?

25        A   In an LLC partners are not paid a W-2 wage
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 1   like normal employees would be, like if you were an S

 2   corp.  In a partnership, in lieu of calling it wages

 3   and having a W-2 with withholding, we called it a

 4   guaranteed payment.  And a guaranteed payment is

 5   usually made to one of the partners for services he

 6   provides to the partnership.

 7        Q   Okay.  Thank you.

 8            So based upon your review of all of the tax

 9   returns, what did the tax returns state Mr. Rajaee's

10   ownership of the company is?

11        A   Zero percent.

12        Q   Did you make any analysis as to whether or

13   not Mr. Rajaee would be required to do foreign tax

14   withholding?  Just tell me whether or not you made

15   the analysis.

16        A   I have done a preliminary one with the

17   information given, that was all.

18        Q   Have you been given enough information that

19   would allow you to render a final and complete

20   opinion?

21        A   No, I haven't.  I need to do a full,

22   complete accounting to -- and I have quite a few

23   questions in these documents to determine that.

24        Q   Based upon the information you've been

25   provided thus far, do you have an opinion about
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 1   whether it's likely Mr. Rajaee would be required to

 2   do a foreign income tax withholding for his personal

 3   income?

 4        A   It's possible either he personally or Mobile

 5   Monster, his Canadian company, may have to do

 6   withholding, but, again, I'd need more information.

 7        Q   So what's -- just in general, why do you

 8   think that Mr. Rajaee might have to do foreign income

 9   tax withholding?

10        A   Well, just real general, there's code --

11   section 1441 to 1446 of the code, and what that does

12   is it details out all the different types of

13   withholding rules for foreign investors in U.S.

14   businesses.  So it deals with both foreign partners

15   that are citizens of a foreign company, and it also

16   deals with vendor payments to foreign -- to companies

17   in a foreign country that are outside the United

18   States.

19        And, though, they're are fairly complex rules

20   and regulations regarding the requirement of either a

21   30-percent withholding or something possibly less,

22   but there's -- you'd need to look at -- I'd need to

23   look at substantially more information than what I've

24   got.

25        Q   How about just from Mr. Rajaee individually,
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 1   and not his company?  As a foreign taxpayer,

 2   generally are foreign taxpayers required to do

 3   foreign income tax withholding?

 4        A   Well, if he's a U.S. resident, he's required

 5   to file a 1040NR.  Now -- or he's required to file a

 6   1040 return, a U.S. tax return if he's a U.S. citizen

 7   and resident.  If he's not a U.S. citizen and

 8   resident, then it's very likely that any payments

 9   made to him would be required to have a 30 percent or

10   lesser withholding rate.  But some type of

11   withholding rate, and then the filing of a Form 1042

12   or 1042-S to the IRS remitting the withholding and

13   describing the withholding.

14        Q   Did you see anything in the returns that

15   show you how the foreign income tax withholding were

16   treated?

17        A   Well, if there was money withheld, it should

18   have been showed as a liability on the balance sheet,

19   which there was nothing there.  And also the question

20   on the partnership return, when asked about Form 1042

21   and 1042-S, the box was checked no, that there was no

22   withholding.  So I'm assuming that there was no

23   withholding for either him personally as an

24   individual or to any -- any foreign companies that

25   payments were made to.
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 1        Q   Well, let's just be candid here, it sounds

 2   like -- have you reached a conclusion about whether

 3   there was proper withholding or not?

 4        A   In my opinion, there's no withholding, but

 5   there's a good possibility there should have been.

 6   But, again, I can't determine that until I have all

 7   the information.

 8        Q   All right.  Thank you.

 9        A   Okay.

10        Q   Moving on.  I'm moving on to a new area.

11            So are you aware that in 2021 the LLC

12   entered into an aircraft lease agreement with a

13   company called RemotePreneurs that's owned by

14   Mr. Rajaee?

15        A   You know, I'm slightly familiar with it from

16   looking at the declaration of Nevin Sanli, but I

17   don't really have any detailed information, other

18   than I saw on the financial statement in 2021 that

19   there was a large expense for aircraft, $192,000, and

20   that stood out for me.  And the reason it does is

21   because in all the court cases I look at, which I

22   look at them every week, every time there's an audit

23   and it's gone to tax court for someone to

24   substantiate their travel, most people don't document

25   business use of the airplane, and so it gets
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 1   disallowed as an expense.

 2            So I have no idea whether proper

 3   documentation and proper business motivation can be

 4   substantiated for the use of this plane.  But I'd be

 5   interested to see if the individual has the proper

 6   documentation to support an IRS audit.

 7        Q   In your opinion, does the existence of an

 8   aircraft increase the likelihood of an audit?

 9        A   Absolutely, of course.

10        Q   And in your experience, what percentage of

11   small business aircraft audits result in the

12   deduction being upheld?

13        A   I'm going to say probably less than 10

14   percent.

15        Q   Are you aware that Mr. Rajaee purchased a

16   Bentley automobile in the name of the company?

17        A   Only from what I've really read in the

18   declaration of Sanli.

19        Q   What has to be done to justify, from a tax

20   standpoint, deduction of expenses relating to a

21   Bentley automobile?

22        A   Well, the same similar documen- -- similar

23   documentation to the airplane.  You need to have the

24   miles -- a detailed record of your business trips and

25   business use of the miles every day, and business
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 1   purpose, who you met with, what the purpose of the

 2   meeting was, and what the relationship is, the

 3   business purpose.  So it's very fairly detailed

 4   document.

 5        Q   And does the existence of a luxury

 6   automobile, like a Bentley, in a small business

 7   situation give rise to a greater likelihood of audit?

 8        A   Well, the IRS wouldn't necessarily track in

 9   that it was a Bentley or something like that, because

10   the fixed asset schedule of the detail usually

11   doesn't detail it out that it's a Bentley.  It says

12   vehicle, and you wouldn't know how many vehicles were

13   in there.

14            But once an agent, if he did audit it, and

15   saw that there was a car like a Bentley in there, I'm

16   sure they would ask why would the business need a

17   vehicle like a Bentley in there.  But again, the key

18   is documentation.  Okay.  You can put an expensive

19   vehicle in, provided you can document it.  And it's

20   required; otherwise, it becomes a personal use

21   vehicle, and it's treated as distribution, not

22   deductible by the partnership and a distribution to

23   the partner.

24        Q   I'll represent to you that Mr. Rajaee claims

25   that the Bentley automobile is being reimbursed out
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 1   of his private funds.

 2            Is it appropriate, assuming that's true, is

 3   it appropriate, from an accounting standpoint, to

 4   hold an asset in the name of the LLC, which the

 5   owners of the LLC do not believe there's a beneficial

 6   asset of the LLC?

 7        A   Could you repeat that?

 8        Q   Yeah, it was a long question.

 9            Is it proper under the accounting rules to

10   hold a vehicle in the LLC if it doesn't belong to the

11   LLC?

12        A   No.  I mean, if -- I mean, in order for the

13   vehicle or the plane, either one -- let's get clear

14   on this.  In order for depreciation, for example, to

15   happen for a vehicle or an airplane, the title has to

16   be in the name of the company.  Right?  Let's start

17   with that.

18            If the title is not in the company, it's in

19   another entity, if -- that entity needs to have a

20   lease agreement between that company and the

21   corporation where it's leasing that vehicle to the

22   corporation.  We've still got the issue of proper

23   documentation, and can you document the business use

24   of that.

25        Q   But is it proper -- if the vehicle doesn't
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 1   belong to the LLC, is it proper for the LLC to hold

 2   the vehicle title in its name and list it as an

 3   asset?

 4        A   If the vehicle is actually owned by the LLC,

 5   the title's in the LLC?

 6        Q   If the vehicle is not owned by the LLC, is

 7   it proper -- strike that.

 8            If the vehicle's title is in the name of the

 9   LLC, but the vehicle is not actually owned by the

10   LLC, is that proper?

11        A   If the vehicle's title is in the name of the

12   LLC, then the LLC would own it.

13        Q   Okay.

14        A   And you'd reflect it on the books.  But if

15   the vehicle's title is not on the books, then you

16   would not reflect it.

17        Q   Okay.  Thank you.

18            Did you review the declaration of Mr. Sanli?

19        A   Yes.

20        Q   And do you take issue with any of his

21   opinions?

22        A   Well, there's just some issues that I would

23   want to verify.  For example, in his declaration

24   there's an allegation that Mr. Rajaee diverted assets

25   to the company for his own financial gain.  And he
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 1   says in there that he had this Rolls-Royce Ghost,

 2   which was purchased outright with his personal funds.

 3   I have been informed by Mr. Rajaee's counsel's that

 4   these two vehicles were eventually sold for $191,028

 5   in 2021, which was reinvested in the company.

 6            So I would expect that if he sold the

 7   vehicles and put $191,000 into the company, he'd have

 8   a capital account increase by 191,000 as a capital

 9   contribution.

10            Now, what was provided to me were not full

11   financial statements.  I have only the income

12   statements.  They never gave me -- no one ever gave

13   me a balance sheet.  And, of course, the tax return

14   is not done for 2021.  So that would be -- that would

15   be one issue that I would have to look at, because

16   apparently the down payment was with his own personal

17   funds.

18            He then talked about he purchased a private

19   jet with personal funds for 600,000 with monthly fees

20   being covered by the company, and a private jet is

21   strictly used for business-related travel.  Well,

22   again, the IRS would want to question the

23   documentation of who he used -- of when he used it

24   and who he used it to see and what the business

25   relationship is.
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 1            He talks about payments being paid to Mobile

 2   Monster, which is a company 100-percent owned by

 3   Mr. Rajaee.  And I guess you'd want to see -- if I

 4   was his partner, I'd want to see what the benefits

 5   were for Mobile Monster and how much actual income

 6   was brought in from Mobile Monster versus what the

 7   cost was.

 8            He talks about that these payments, the

 9   money that was spent to generate relationships with

10   DriveTime, Mode Transportation, Health IQ, that these

11   clients they anticipated to generate approximately

12   $11.5 million in annual revenue.  Well, anticipating

13   revenues and actually getting the revenues are two

14   different things.  So whether or not that ever pays

15   off is open to speculation.

16            He talks about paying 7 percent of the

17   gross, I guess.  He says, "In my opinion the 7

18   percent rate that TopDevz pays to Mobile Monster is

19   reasonable."  I really question what his basis was to

20   say it's reasonable.  And when I've looked at the

21   payments going out to Mobile Monster, it exceeded 7

22   percent.  So I don't know if he's really looked at

23   the financial statements in detail to make that

24   assumption.  But even if 7 percent was reasonable, in

25   my opinion, it's very possible that the actual
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 1   payments exceed 7 percent.  Okay?

 2        Q   Thank you.

 3            Switching topics.  If the managing member of

 4   an LLC has managed the books and records of the

 5   company such that a forensic accounting cannot

 6   determine which expenses should be allocated to which

 7   services provided, is that going to lead to an

 8   adequate basis for there being an accurate statement

 9   of the books and records by an accountant?

10        A   Absolutely not.  I mean, the managing member

11   is responsible for not only keeping a set of books,

12   but following IRS regulations.  If he has any

13   questions, he needs to call a CPA or a tax attorney.

14   So not having documentation, not having invoices, not

15   having supporting evidence for any of the expenses is

16   not only open to the IRS throwing him out, which

17   means the partnership has additional income, the

18   partners have additional income on their personal

19   returns, which they need to file amended tax returns

20   for, but you've got -- you've got -- it's treated as

21   a distribution.  And so all of a sudden you've got

22   one of the partners having a substantial -- a large

23   distribution to them, which is creating a negative --

24   which is creating a neg- -- creating a possible

25   negative capital account even worse than it is
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 1   already.

 2        Q   Incidentally, you saw the profit and loss

 3   statements that were produced by the company in this

 4   matter; right?

 5        A   Yes.

 6        Q   And did you have any indication there of

 7   whether there was an audit, a review, a compilation

 8   or some other level of analysis by the accountant?

 9        A   My assumption is these are internally

10   generated financial statements.  They're not really

11   prepared by an outside third party, like a CPA firm.

12   And the reason is, when we prepare -- obviously, an

13   audit and review has to have footnotes.  Compilations

14   can or cannot have footnotes.  But, in any case,

15   there's always a notation at the bottom of the page

16   that these financial statements have not been audited

17   or reviewed by us and we do not form an opinion on.

18   We have to put that language on there so any reader

19   knows these financial statements may have been

20   prepared by a CPA, but they're not audited or

21   reviewed statements.  And there's no such language at

22   the bottom of any these pages.  So I'm assuming --

23   I'm assuming that these are internally generated

24   financial statements.

25        Q   In other words, there's no indication on the
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 1   financial statements how much work a CPA did or

 2   didn't do on them; right?

 3        A   That's correct.

 4        Q   And then if a managing member of an LLC

 5   cannot determine whether or not funds he provides to

 6   the LLC to represent capital contributions or loans

 7   to the LLC, can that managing member make a proper

 8   statement of the books for accounting purposes?

 9        A   Well, no.  I mean, it needs to be agreed to.

10   Most partnership agreements have language in there

11   that if you make a loan to the partnership, many

12   times, all the partners have to agree to the loan.

13   But you really would go to your partner, you'd say,

14   look, I'm going to put a hundred thousand in or

15   50,000 in, and I want to put it in as a loan, and I'd

16   like you to sign this note, or they would say I'm

17   just going to make a capital contribution to the

18   partnership, but it's usually -- it would always be

19   discussed with your partners, and before you put the

20   money in, so it's clear whether it's a capital

21   contribution or loan.

22        Q   From an accounting standpoint, would it be

23   proper for a managing member to put money into an LLC

24   only to determine at a later time whether or not he

25   considers it a capital contribution or a loan?

0400

 1        A   You should determine at the time you put the

 2   money in.

 3        Q   And -- okay.  Thank you.

 4            No further questions at this time.

 5        THE ARBITRATOR:  All right.  Mr. Matthews?

 6

 7                     CROSS-EXAMINATION

 8   BY MR. MATTHEWS:

 9        Q   All right.  And I apologize, is it -- it's

10   Mr. Hawes?

11        A   Yes, correct.

12        Q   Good to meet you, Mr. Hawes.

13        A   Thanks.

14        Q   So I just want to clarify.  I don't have

15   that many questions, but is it correct, you said that

16   in preparing or in reviewing the information that you

17   used to form your opinion, so you reviewed the

18   Operating Agreement for TopDevz, LLC, or what was

19   represented to you as the Operating Agreement for

20   TopDevz, LLC; correct?

21        A   Correct.

22        Q   And did you review the tax returns from the

23   years 2017 through 2020?  Correct?

24        A   Correct.

25        Q   And you reviewed the declaration from a
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 1   Nevin Sanli; correct?

 2        A   Correct.

 3        Q   But you did not review a balance sheet;

 4   correct?

 5        A   I reviewed the balance sheet on the tax

 6   return, the Schedule L balance sheet, but in the

 7   financial statements, I didn't see a balance sheet, I

 8   just saw profit and loss statements.

 9        Q   Okay.  So you haven't received a balance

10   sheet outside of what you see in the tax returns;

11   correct?

12        A   That's correct.

13        Q   Okay.  But you reviewed some P&Ls; correct?

14        A   Yes.

15        Q   And were they for the years 2017 through

16   2021?

17        A   Through October -- I believe through October

18   of 2021.

19        Q   Okay.  Now, just so I understand this,

20   you're not a licensed attorney; correct?

21        A   Correct.

22        Q   Okay.  You didn't draft the Operating

23   Agreement; correct?

24        A   Correct.

25        Q   You haven't spoken to the party who drafted
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 1   the Operating Agreement; correct?

 2        A   Correct.

 3        Q   You didn't prepare any of the tax returns;

 4   correct?

 5        A   Correct.

 6        Q   You didn't prepare any of the P&Ls; correct?

 7        A   Correct.

 8        Q   You haven't prepared any balance sheets for

 9   the company; correct?

10        A   Correct.

11        Q   And you mentioned that in your review of the

12   documents, you have questions; correct?

13        A   Yes.

14        Q   All right.  You have not spoken to

15   Mr. Rajaee; correct?

16        A   Correct.

17        Q   And do you know who Jennifer Glaser is?

18        A   Jennifer Glaser, no, I don't.

19        Q   Okay.  I'll represent to you that she is the

20   accountant for TopDevz, LLC.

21            You haven't spoken to a Jennifer Glaser;

22   correct?

23        A   Correct.

24        Q   You haven't spoken to Nevin Sanli; correct?

25        A   Correct.
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 1        Q   You're not the accountant for TopDevz;

 2   correct?

 3        A   Correct.

 4        Q   I believe we were talking about some foreign

 5   partnership tax matters.  I apologize, I'm not sure

 6   of the exact term.

 7            But you said in connection with any, I

 8   guess, foreign election, that you would need to do a

 9   full and complete accounting to address foreign

10   income tax withholding; correct?

11        A   I'd need to do much more investigation and

12   receive documents that I don't currently have to make

13   that determination, to make sure that there is no

14   underwithholding from the company, correct.

15        Q   Okay.  Nothing further.  Thank you.

16        THE ARBITRATOR:  All right.

17        MR. CARPENTER:  Nothing further.

18        THE ARBITRATOR:  All right.  Then may this

19   witness be released?

20        THE WITNESS:  Okay.

21        MR. CARPENTER:  Yes.

22            Thank you, Mr. Hawes.

23        THE ARBITRATOR:  All right.  Thank you

24   Mr. Hawes.  Have a nice rest of the day.

25        THE WITNESS:  Thank both you of too.
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 1        THE ARBITRATOR:  Okay.  Bye-bye.

 2            All right.  So is that the conclusion of

 3   your case, Mr. Carpenter?

 4        MR. CARPENTER:  Let me confer briefly with my

 5   client.  Can I just have a brief moment?

 6        THE ARBITRATOR:  Should we take ten?

 7        MR. MATTHEWS:  Sure.  That's fine.

 8        THE ARBITRATOR:  All right.  It's about 2:05.

 9   Let's come back at 2:15.

10        MR. MATTHEWS:  All right.

11        MR. CARPENTER:  2:15, thank you.

12            (Recess taken from 2:06 to 2:16

13        p.m.)

14        THE ARBITRATOR:  All right.  What did you

15   decide, Mr. Carpenter?

16        MR. CARPENTER:  The Davis side will rest now.

17        THE ARBITRATOR:  Mr. Matthews, are you ready to

18   start your case?

19        MR. MATTHEWS:  We are.

20        THE ARBITRATOR:  And who will be your first

21   witness?

22        MR. MATTHEWS:  We will call Mr. Rajaee as our

23   first witness, please.

24        THE ARBITRATOR:  All right.

25            Welcome back, Mr. Rajaee.

0405

 1        THE WITNESS:  Thank you.

 2        THE ARBITRATOR:  Okay.  Sir, you are still under

 3   oath.  Although, at this time, your lawyer will start

 4   the questioning of you.  Okay?

 5        THE WITNESS:  Okay.

 6        THE ARBITRATOR:  All right.  Good.

 7            Go ahead, Mr. Matthews.

 8        MR. MATTHEWS:  All right.  Thanks so much.

 9

10                      ASHKAN RAJAEE,

11       having been previously duly sworn, testified

12                        as follows:

13

14                    DIRECT EXAMINATION

15   BY MR. MATTHEWS:

16        Q   Mr. Rajaee, thanks for, obviously, joining

17   everyone today.

18            What I think we'll start with is I'd like to

19   go into your background, how you met Mr. Davis.

20            Can you tell us about how you were

21   introduced to the company Surge, LLC?

22        A   I had a product that I was using at a

23   company called Sunwing Travel Group that hired me for

24   consulting services.  They're a travel company out of

25   Canada.  I think they're the largest, about 2 billion
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 1   in revenue.

 2            Anyhow, I was finishing a product, and I

 3   Googled software developers, because I needed more

 4   developers, and Surge came up.  And I then contacted

 5   them.  At the time, I think his name was Brandon

 6   Neilson that reached back out to me, asked me some

 7   questions about what I'm doing with the project.  And

 8   he said, "Yeah, you seem like a really good fit for

 9   us."  Surge is a software development company,

10   obviously.

11            And then an hour later he called me back and

12   said, "The CEO actually wants to meet with you," and

13   at the time was Matt McKay.  And I was like, "Wow,

14   okay."  And so I told him what I was doing and what I

15   wanted to do, and he basically stopped me halfway

16   through my presentation and said, you know, "Would

17   you be interested in selling this?"  And I said,

18   "Yeah, absolutely."

19        Q   All right.  So when you say interested in

20   selling this, what, specifically, would you be

21   selling?

22        A   It was a product, a SaaS product that I had

23   created, that does mobile -- basically the product

24   would know who's logging in to a particular app and

25   be able to render and display content relevant to
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 1   that user.

 2            So, for example, if you're a mortgage

 3   company, and, you know, you're using this platform,

 4   you would log in, and it would know I have an X

 5   amount mortgage and my mortgage is coming up for

 6   renewal, so it would show me an ad for mortgage

 7   renewal.  Somebody else logging in would have a

 8   different profile, and they would know that they

 9   don't have a mortgage, so they would give them, you

10   know, incentives on the mortgage.  So that's just one

11   use case of it, But --

12        Q   So it would be -- it could be used in a way

13   to get more -- is it like more direct marketing to

14   the actual --

15        A   Yes.

16        Q   -- consumer?

17        A   The specific thing about this IP was that

18   it's contextual marketing.  Right?  So one of the

19   reasons why I found out later why Surge wanted it was

20   they wanted to use this product to get a hook into

21   their clients or prospective clients, of which I

22   believe one of them was Verizon, where Verizon -- you

23   know, everyone knows who Verizon is in the United

24   States.  It would know your phone plan, it would know

25   a lot about it, and it would make contextual offers
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 1   to you based on who you were.

 2            So they would get a -- they would have a

 3   much higher conversion rate because they were

 4   presenting ads to you, kind of like what Facebook and

 5   Instagram do now, because this was a while back,

 6   where they just show you targeted -- targeted ads.

 7            Ultimately, Surge ending up going in

 8   a different direction, but that was the purpose of

 9   the acquisition.

10        Q   Okay.  But you mentioned an interesting

11   point about using the software to get a hook into the

12   client.  And then once you did that, or once a

13   company did that, what was the next step for that

14   company, or what would be the next step?

15        A   So the product was just used to generate the

16   conversation and generate a relationship, that would

17   be a little bit sticky, with a decision maker at a

18   company, a larger company that does software

19   development.  So through the talking and speaking

20   about, hey, we want to use this product for our

21   customer, whatever, that would naturally progress to

22   a conversation with IT.  And IT would say, well, we

23   love this, we want to use it, we want to implement

24   it, but we want this feature, that feature or this

25   feature, and guess what, the product didn't have it.
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 1   Well, guess what, Surge also does software

 2   development, so we will develop that for you.

 3        Q   Okay.  So just so I understand, around this

 4   time that you were -- what year was this?

 5        A   This was 2014.

 6        Q   Okay.  Did you have a company called Mobile

 7   Monster at that time?

 8        A   Yes, I did.

 9        Q   All right.  And you mentioned it was Sunwing

10   or Sunwig?

11        A   Sunwing Travel Group.

12        Q   Okay.  Was that a client of Mobile Monster?

13        A   Yes, it was.

14        Q   And in connection with that relationship,

15   how were you compensated, how was Mobile Monster

16   compensated?

17        A   I was paid a consulting fee.

18        Q   And what was the consulting fee?

19        A   It was -- wow, this is going back a while.

20   It was just a monthly payment for consulting services

21   related to their mobile application and reservation

22   system across, I think it was 16 different brands

23   that they owned.

24        Q   So did it fluctuate based on revenue, or how

25   did this actually get calculated?
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 1        A   With Sunwing particularly, I believe they

 2   paid me a flat fee.

 3        Q   Okay.  So with Surge, you ended up

 4   selling -- it's correct, you ended up selling this

 5   software or -

 6        A   Yes, we acquired it.

 7        Q   So Surge acquired this.

 8            What, then, became your role with Surge?

 9   What did you do then?

10        A   So part of the acquisition, almost like part

11   of the deal, was I had to come with the deal, because

12   Matt was very impressed with my ability to build such

13   a sophisticated platform that would be able to be

14   taken to market.  He also said that, you know, Surge

15   does software development, and that, you know, my

16   acumen for what I've demonstrated in my interactions

17   with him, that he wants me to come on board and help

18   him grow the sales and grow the company.

19            And then I went to go see him in Utah, I

20   think it was maybe April of 2014, at which time then

21   he said, "Well, there's a lot of other stuff that we

22   need help with.  We need help with, you know,

23   developing our customer relation management tool.  We

24   need help on the overall strategy of the company in

25   terms of getting accounts."
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 1            So he essentially wanted me to start doing

 2   sales, and originally it started at Surge mobility.

 3   He had created like a department.  And then from that

 4   department, he actually moved me, later on, to

 5   holding -- well, Surge, the company Surge, and my

 6   role was much bigger there, and doing a lot of

 7   different things.  And closing big accounts was one

 8   of them.

 9        Q   Okay.  Do you recall, roughly, what the

10   revenue for Surge was?  This was 2014 when you

11   joined?

12        A   Yes.

13        Q   Do you recall what the revenue was for Surge

14   around that time?

15        A   It was around 6 million a year.

16        Q   Okay.  And when did you end up leaving

17   Surge, what year?

18        A   I left in, I want to say, February or March

19   of 2017.

20        Q   So you were with the company for about

21   three, three and a half years or so?

22        A   Just under three years.

23        Q   Just under three years.  Okay.

24            And when you left, do you know what the

25   revenue for Surge was when you left?
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 1        A   When I left, they were on a run rate to hit

 2   about 50 million in revenue.

 3        Q   Can you explain what a run rate is?

 4        A   Run rate means that they were billing

 5   consistently.  I wasn't there for the whole year, so

 6   I don't know.  But the billable hours on a weekly

 7   basis, the revenue that was being generated right

 8   before I left, that's a run rate.  So if that stayed

 9   constant, that would hit them around the 50 million

10   mark.

11        Q   So the revenue grew from about 6 million in

12   excess of 50 million in about a three-year period?

13        A   Correct.

14        Q   All right.  What was your role in that

15   revenue growth?

16        A   So I was advising on the system to use for

17   them to manage their -- basically their customer

18   base.  I was implementing their customer relationship

19   management tool.  I created all the work flows and

20   all the processes that would take a prospect down to

21   a closed account.  And then I would also be

22   responsible for presentation materials and marketing

23   of the company overall.

24            One of the specific ones they were spending

25   a ton of money on was AdWords.  So I got involved in
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 1   that, and through my recommendations they actually

 2   started closing a lot more accounts from that.  Some

 3   of the tweaks that I made, I can get into those

 4   details if you're interested.

 5            And then with the development community,

 6   because they recruit a lot of developers, software

 7   developers, I got involved on the management team to

 8   make suggestions on how to foster the network, grow

 9   the network, get more referrals from the business,

10   just streamline the overall business.  And the only

11   part of Surge I was not involved with, whatever back

12   channel conversations Matt was having with people I

13   didn't know.

14        Q   All right.  Well, to that point, I want to

15   just kind of touch on or understand your role with

16   everything.

17            Mobile Monster was servicing Surge; is that

18   correct?

19        A   That's correct.

20        Q   All right.  And can you explain was there --

21   you were compensated -- just so I understand this.

22   Were you compensated with Surge based on revenues or

23   commissions or how did that -- how were you

24   compensated with Surge?

25        A   I was compensated on multiple streams.  So
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 1   the first one was a consulting fee, a flat fee for

 2   all the services I was talking about earlier.  And

 3   then I was paid a commission of 7 percent for deals

 4   and leads that I generated that came to me that I

 5   actually closed, and then the client -- the revenue

 6   would be paid when Surge would collect that money

 7   from the clients.  And then I also was reimbursed for

 8   expenses that I incurred for, you know, traveling to

 9   clients, you know, a bunch of other stuff that I did.

10   And then, also, I was reimbursed for the salaries of

11   Mobile Monster.  So, at that time, Siarra and

12   Stephanie both were -- I was getting reimbursed for

13   their monthly costs as well.

14        Q   So you had, I guess, an infrastructure in

15   place with Mobile Monster that serviced Surge, and

16   Surge paid for that, Is that what you're saying, or

17   can you explain that?

18        A   Yeah.  So Surge paid me a flat consulting

19   fee.  I got 7 percent commission on the revenue that

20   I generated for the company.  And I was reimbursed

21   for expenses that I incurred servicing Surge.  So the

22   back end administrative stuff that goes on, the back

23   end marketing stuff that I did, any gifts that I

24   bought for clients, any travel to clients, that was

25   all reimbursed through Mobile Monster.
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 1        Q   Okay.  Now, when you left in 2017, I guess

 2   shortly around that time, is that around when you met

 3   Tyler Davis, or how did you meet Tyler Davis?

 4        A   I think I met him in 2016, and it was at a

 5   management event, or maybe I met him once in 2015

 6   briefly, and then again in 2016.  But the one I

 7   remember was around 2016 at a management meeting, an

 8   annual management meeting.

 9        Q   What was your understanding of his role --

10   he was involved with Surge?

11        A   He was presented to me that he was a passive

12   investor when Surge first started, I think, back in

13   2007, and is basically behind the scenes doing

14   nothing other than the showing up to the management

15   meetings and basically seeing what's up.

16        Q   But do you know, from your personal

17   awareness, what is your understanding of Tyler's

18   history was -- history with Surge, like the whole

19   process?

20        A   I found that out a little bit later in

21   talking to Tyler, that Tyler invested in a product of

22   Surge called Surge Hub, which was a customer

23   relationship management tool.  Eventually, that was

24   canned by Matt.  And because Matt didn't want to pay

25   Tyler back or didn't have the money to pay him back,
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 1   he basically gave him a percentage ownership in

 2   Surge.

 3        Q   Okay.  When you ended up leaving in 2017, I

 4   guess, it seems that you and Mr. Davis developed a

 5   good relationship at that time.  You guys had become

 6   good friends; right?

 7        A   Tyler and I kind of hit it off because, you

 8   know, as Matt was presenting his next year's plan to

 9   grow the company and grow the sales, me and Tyler

10   would laugh because what he was doing was so against

11   what my belief was and what Tyler, I found out in

12   talking to him, was, and that was they weren't really

13   building relationships.  It was very transactional,

14   and it was kind of a machine gun approach in terms of

15   getting clients.  There was no systematic way of like

16   building relationships.

17            And so I was saying this to Tyler, and this

18   kind of caught his ear, because he said, "Well, I

19   believe in relationships a lot because, at Porter

20   Consulting, that's all I do is build relationships,

21   you know."  And he told me about -- you know, one of

22   the things we talked about is wining and dining our

23   clients a little bit more, you know.  And he would

24   tell me how he would fly a group from L.A. to wine

25   country on a private jet and give them, you know, the
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 1   luxury treatment to build that relationship.

 2            And another person he introduced me to, his

 3   name is Mike something from Albertsons.  He made a

 4   comment how he would constantly take him on really

 5   expensive fishing trips, because Mike liked fishing.

 6   And Tyler would front all the costs because Tyler was

 7   getting business from, you know, his network.

 8            So I kind of really resonated with that, and

 9   I told him, I said, "Well, this is kind of what I've

10   always wanted to do.  And by the way, I put a whole

11   deck together for Surge on how we can build better

12   relationships with customers by taking them to

13   customer experience events, by upgrading our CRM

14   system with work flows and policies to help track

15   these relationships, to hire an entire team to manage

16   all the back office stuff, because there's a lot of

17   logistics going on with this, tracking who we're

18   talking to, who our highest value relationships are,

19   and, you know, Matt shot that down."  And so Tyler

20   then approached me.

21        Q   Can you explain what is a CRM?

22        A   Customer relation management tool.  So it's

23   like a Salesforce, if you're familiar with

24   Salesforce.  It's, you know, HubSpot.  It's basically

25   a database of all your contacts for a company.
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 1        Q   So is it a situation where you're basically

 2   collecting extensive data on people, and then you're

 3   able to use that data as an asset, or can you explain

 4   to me how that works?

 5        A   Well, how you use a CRM is very important as

 6   well because a CRM by itself is useless to a company.

 7   It's how it's administered, how the work flows, how

 8   the checks and balances are in there.  So all that

 9   stuff needs to be put into the CRM, people managing

10   that, in order to get the value out of the CRM.

11   Right?

12        Q   All right.  So I want to just clarify a few

13   things before we go into how you and Tyler formed

14   your next venture.

15            Can you talk about how much you were paid --

16   or do you recall how much you were paid from Surge

17   for your services that you provided from the year

18   2017?

19        A   My base consulting fee was 200,000 a year,

20   and my commissions, not including the reimbursements

21   in 2017, I believe were around 1.2 or 1.3 million.

22        Q   Okay.  Do you recall what the reimbursements

23   were as well?

24        A   Travel, airfare, hotel, salaries at Mobile

25   Monster, any SaaS tools I use, software as a service,
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 1   like Google, G Suite and Zoom license.  Basically

 2   anything I incurred for incidentals along the way.

 3        Q   But in terms of your actual compensation of

 4   income, or I'm not sure how it would be qualified,

 5   was, roughly, around 1.4 million?

 6        A   1.4 to 1.5 million, yeah.

 7        Q   Okay.  But you're saying that in connection

 8   with those payments, you had apparently a very

 9   significant role in growing the revenue from about 6

10   million a year to in excess of 50 million a year in a

11   three-year period; correct?

12        A   That's why my commissions were so big.

13   Because at 6 million, I'd be making whatever 7

14   percent of 6 million would be.

15        Q   Okay.  So it was strictly based on the

16   revenue, it was performance-based?

17        A   The largest portion of my income came from

18   the revenue that was actually generated and

19   collected.

20        Q   Okay.  So you didn't -- if the revenue

21   didn't come in, you didn't get paid?

22        A   I didn't paid the commission portion.

23        Q   Understood.  All right.

24            So when you decide- -- around 2017, I think

25   there was some litigation that you and Mr. Davis were

0420

 1   involved in with Surge.  I don't know that we need to

 2   fully get into that right now.  But you then decided

 3   that you were going to form a new company together,

 4   and that became TopDevz; right?

 5        A   That's correct.

 6        Q   Now, when you decided to form TopDevz, were

 7   you looking for a business partner?

 8        A   No.

 9        Q   And why were you not looking for a business

10   partner?

11        A   What I did at Surge, I could do on my own

12   because I was pretty much doing it on my own.  I

13   mean, other than Matt handling the payroll of the

14   company and hiring and firing of actual employees of

15   the company, the majority of the things came from

16   handling the developers, generating leads and

17   servicing accounts.

18            So setting up a consulting firm is very easy

19   to do.  And, at that time, you know, I think I earned

20   maybe about 8 or 9 million with Surge, a

21   mortgage-free house, I didn't really need the money.

22   But, basically, Tyler, you know, he basically told me

23   that, you know, he really wants to contribute, and,

24   you know -- you want me to go into that or no?

25        Q   Sure.
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 1        A   Okay.  So he said that, you know, we can set

 2   up our own company, and, you know, we could probably

 3   grow the company just like Surge, to about 50, maybe

 4   more, to a hundred million, and then sell it.  And I

 5   told him that, "Well, it's a big step for me to, you

 6   know, get out of Surge and just have a promise from

 7   you that you want to do this."  Because he thought

 8   that it would take 2 to $3 million to set up a

 9   consulting firm, and I joked and I laughed and I

10   said, "I don't think so."

11            But how he positioned himself to me at the

12   time, I didn't know Porter Consulting's revenue, I

13   didn't know these other ventures he had, you know,

14   their revenue, but he represented them to me as if,

15   if I needed a million bucks, I can go to the well,

16   get it, invest it in the company to help grow the

17   company.

18            And so ultimately, trying to de-risk myself

19   from being the sole risk taker, I thought it would be

20   a good idea to split that risk, with the

21   understanding that, you know, I could capitalize the

22   company the way I need to.

23        Q   Okay.  And so, at that time, you agreed that

24   the investment in the company was going to be around

25   $750,000; correct?
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 1        A   Yeah.  One of the discussions was Tyler

 2   didn't bring any value to the actual consulting

 3   business, other than capital.  So he saw a lot of

 4   value in what I was doing and the knowledge I had to

 5   generate leads and close business.  So when we

 6   discussed it, you know, he said, you know, "I'll put

 7   up the money.  You just come and do it.  And your

 8   half is as good as gold because you're bringing all

 9   the value to the company."

10        Q   Okay.  Well, I'm going to get into a few

11   things, but first thing I want to say is, so in

12   connection with that, you were going to be paid a

13   guaranteed payment, which is, effectively, a salary;

14   correct?

15        A   Correct.

16        Q   And what was the initial arrangement for

17   what you were going to be paid per year?

18        A   200,000 --

19        Q   Okay.

20        A   -- per year.

21        Q   All right.  And then you were going to have

22   commissions; correct?

23        A   Correct.

24        Q   And it was basic- -- it was essentially the

25   same setup as Surge where you had met Tyler?
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 1        A   Yes.

 2        Q   All right.  Now, what I do think is actually

 3   important that we do need to just quickly go into is

 4   you had been in litigation with Surge, you and

 5   Mr. Davis, were you represented by the same counsel?

 6        A   Yes.

 7        Q   So you and Mr. Davis were represented by the

 8   same counsel in connection with a litigation against

 9   Surge; correct?

10        A   That is correct.

11        Q   What was your litigation against with Surge?

12        A   So Matt started to renege on my commissions

13   because they were so high.  And so he started playing

14   around with the agreement and started actually -- he

15   actually stopped paying some of them.  And on one

16   account the commissions were around 400,000 a year.

17   So that started the fire for me.  For Tyler, I

18   believe at the time he was concerned that Matt was

19   not making distributions or making distributions or

20   doing something with his own income and his salary

21   that was preventing him, as an owner, to benefit in

22   some way.  And then so we started talking about that,

23   and eventually we joined forces to have a unified

24   front against Matt.

25        Q   And so did you guys sign -- was it like a
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 1   joint defense agreement or some sort of arrangement

 2   where he was aware of your paperwork?

 3        A   I don't know what I was called, but it was

 4   definitely something that meant that Cameron, who was

 5   our attorney, can freely share information between us

 6   about each other, and it would be -- it would be okay

 7   with either of us for him to do that.  I don't know

 8   what that's called, but --

 9        Q   From your understanding, Tyler was fully

10   aware that this was a dispute about your commissions

11   and was aware of your commissions and what you were

12   getting paid, generally?

13        A   A thousand percent, because he even told me,

14   "Matt's an idiot for not paying your commissions."

15        Q   All right.  So I want to touch very quickly,

16   before we go into this, you're saying that you had a

17   house in -- I believe it was in Canada, correct, at

18   the time?

19        A   Yes.

20        Q   And what was the value of the house at the

21   time?

22        A   2.4 or 2.5 million.

23        Q   Has it been sold?

24        A   We sold it in 2021, yeah.

25        Q   For how much?
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 1        A   2.75, I believe.

 2        Q   Did you have a mortgage on that property?

 3        A   I did not.

 4        Q   Okay.  So you had a $2.4 million house at

 5   the time you left Surge in 2017 with no mortgage;

 6   correct?

 7        A   Correct.

 8        Q   And you had made, roughly, around

 9   $1.5 million that year, in 2017, from Surge alone;

10   correct?

11        A   Correct.

12        Q   All right.  And you were saying you didn't

13   need the capital from another partner, but you wanted

14   to de-risk yourself; right?

15        A   That is correct.

16        Q   All right.  You're a Canadian citizen;

17   right?

18        A   Correct.

19        Q   Tell us about your discussions with

20   Mr. Davis about how being a Canadian citizen affected

21   your role at TopDevz?

22        A   So before the whole thing happened with

23   TopDevz at Surge, sorry, to the tail-end of it, they

24   were trying to move me to the U.S., but, obviously,

25   that went sideways.  So the first discussion with
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 1   Tyler was, "I can't do this out of Canada.  I need to

 2   be in the United States to execute on this model."

 3   Because even when I was at Surge in Canada, it

 4   created a lot of problems getting in and out of

 5   airports and going to see clients and stuff.

 6            So I told Tyler that I need a path to move

 7   to the United States if we're going to grow the

 8   business, and he's like, "Yeah, absolutely."  And

 9   when we talked about kind of the company itself, he

10   said to me multiple times, "Look, I'm not going to

11   tell you how to run the company.  I just want you to

12   build what you built at Surge, and one day we sell it

13   and I make a bunch of cash."

14            So we went through all this stuff, and we

15   were going through the back and forth around what is

16   the value of the capital contribution and all that

17   stuff.  I told him that one of the requirements is me

18   personally to have operational control, but a bigger,

19   probably more technical qualifying reason is the U.S.

20   immigration and homeland security will not recognize

21   any visa if I don't have a controlling interest on

22   the books with this entity in the United States.

23   Furthermore, the entities need to be related.  There

24   has to be a relationship between the two entities.

25   It can't be like I come in here and invest a bunch
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 1   money in real estate and get a visa.

 2            So we thought the Mobile Monster kind of

 3   Surge model, since I was on the path to moving to the

 4   United States, we could replicate that.  And then we

 5   hired an attorney from Buffalo, I think her name is

 6   Chris Brock (phonetic), who did all the paperwork for

 7   the immigration and eventually L-1A Visa.

 8        Q   Okay.  And are you -- what is your

 9   citizenship status currently with the United States?

10        A   Currently, I'm on an L-1A visa from the

11   homeland security portion.  From IRS, I am a

12   resident.  I am taxed as a U.S. resident.

13        Q   And you have an accounting firm that you

14   work with in the context of Mobile Monster that's in

15   Canada; correct?

16        A   That is correct.

17        Q   And you have a U.S. law firm that you work

18   with in the context of TopDevz that's in California,

19   in La Jolla; correct?

20        A   An accounting firm, not a law firm.

21        Q   And accounting firm?

22        A   Yeah.

23        Q   Okay.  Understood.

24        A   Correct.

25        Q   And sometimes they're in communication
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 1   because of the interplay between the entities?

 2        A   They're in communication quite often,

 3   actually, between them, because there is a mountain

 4   of reporting in Canada and the U.S., especially for

 5   me, when I'm considered a resident in both countries.

 6   So there's declarations here that have to be made and

 7   declarations there that have to be made, and so I

 8   just put them together and they do what they need to

 9   do.

10        Q   All right.  So let's talk about the

11   formation of TopDevz.  You ended up putting together

12   an Operating Agreement for TopDevz; right?

13        A   Correct.

14        Q   And so is TopDevz, is it a corporation, a

15   limited liability company?  Do you know what the

16   structure is?

17        A   It's an LLC, I believe.  And I actually

18   didn't put the Operating Agreement together.  I

19   believe Cameron gave us that Operating Agreement.

20        Q   So that was the operating -- that was your

21   attorney who worked with you with the Surge matter?

22        A   Yes.

23        Q   All right.  Let's take a moment to bring up

24   Exhibit 1A, which is the Operating Agreement for

25   TopDevz.  I'll share my screen.
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 1            All right.  So I'm showing you what we've

 2   marked -- has been marked as Exhibit 1A.  You've seen

 3   this document, I think, many times in this proceeding

 4   and otherwise.

 5            The first page is, I'm representing to you,

 6   a disclaimer.  And I'm going to scroll down to the

 7   next page, which looks like the first or the front

 8   page of an Operating Agreement for TopDevz, LLC,

 9   dated May 9th of 2017.

10            Does this look familiar to you?

11        A   Yes.

12        Q   All right.  So I apologize, I know we've

13   gone through this before, but just so we're diligent,

14   I'm going to scroll down to the signature page.  I

15   may have gone a little too far.

16            All right.  So this looks like it's page 31

17   of the Operating Agreement.  There's a signature

18   block for yourself, and it looks like Mr. Tyler

19   Brandon Davis.

20            The signature block for yourself, is that

21   your signature?

22        A   Yes, it is.

23        Q   Okay.  And, again, this agreement is dated

24   May 9th of 2017, to your knowledge?

25        A   Yes.
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 1        Q   All right.  I want to look over a few

 2   provisions.

 3            All right.  Let's look at paragraph 1.51.

 4   It is the voting interests.  I will read it aloud to

 5   you, and then you can tell us a little bit about it.

 6            It states that "'Voting Interest' means,

 7   with respect to a Member, the right to Vote or

 8   participate in management of any right to information

 9   concerning the business and affairs of the Company

10   provided under the Act, except as limited by the

11   provision this agreement.  A Member's Voting

12   Interest," this is the last sentence, "A Member's

13   Voting Interest will be directly proportional to that

14   Member's Percentage Interest."

15            Can you tell us what that provision means to

16   you?

17        A   I'm not a lawyer, but the way I understand

18   that is --

19        MR. CARPENTER:  I'll object that this is an

20   integrated agreement, and that a legal opinion or

21   subjectively is not important.

22        THE ARBITRATOR:  Well, I understand the

23   objection.  I think I've allowed both sides

24   previously to talk about their understanding.

25   Ultimately, I think counsel both understand that to
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 1   the extent that the agreement needs to be construed,

 2   that's my job.  And I -- you know, I appreciate that

 3   there's an integration clause, but I will let both

 4   sides tell me what they understood about the

 5   agreement.  I think I've done that previously, so I'm

 6   not going to change course now.

 7            So go ahead.

 8        MR. MATTHEWS:  Thank you so much.

 9        Q   So, Mr. Rajaee, can you just give us your

10   understanding of what this provision means to you?

11        A   Basically that your ownership percentage, it

12   will equal your voting rights in the company.

13        Q   And in entering into this agreement, you had

14   explicit discussions about your ownership percentage

15   with Mr. Davis?

16        A   Many, many times.

17        Q   And that ownership percentage, again, can

18   you tell us what that conversation was or the details

19   about what that conversation was about?

20        A   51 percent for Ashkan, 49 percent for Tyler.

21        Q   And in connection with that, I think a big

22   part of it was -- let's put it this way.  Initially,

23   was Mr. Davis going to provide anything other than

24   capital to the company?

25        A   Capital and further capital, yes, but
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 1   that's-- that was about it.

 2        Q   But you were going to provide the services

 3   and run the company?

 4        A   That's right.

 5        Q   And it was your job to create the revenue;

 6   right?

 7        A   And run the company, yes.

 8        Q   All right.  So I want to scroll down to

 9   paragraph 2.9.

10            Here it says, "The Manager of the Company

11   will be," and it looks like it lists your name,

12   "Ashkan Rajaee," and it lists your address.

13            So your understanding was -- what's your

14   understanding of this provision?

15        A   That I'm the manager.

16        Q   All right.  And I want to make a note about

17   paragraph 3.1.  This references that "each Member

18   will contribute to the capital of the Company as the

19   Member's Initial Capital Contribution," it says, "the

20   money or property," and it says "TBD."

21            What does TBD mean to you?

22        A   To be determined, I would assume.

23        Q   And then, in brackets, afterwards it says,

24   "or services."

25            What does that mean to you?
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 1        A   Or services.

 2        Q   So can you explain that a little bit?

 3        A   So the contribution to the company can be

 4   either money, property or services.

 5        Q   All right.  So we'll go through just a few

 6   more provisions.

 7            All right.  I'm looking at section 5.1.

 8   This talks about the management of the company.  And

 9   it says in looking spec- -- well, it says, "The

10   business of the Company will be managed by the

11   manager named in Article II, Section 2.9."

12            The last sentence says, "Except as otherwise

13   set forth in this Agreement, all decisions concerning

14   the management of the Company's business will be made

15   by the Manager."

16            What does that mean to you?

17        A   That the manager can make all decisions

18   based on them managing the company, except for

19   Article V, Section 5.3.

20        Q   All right.  Let's see here.  I think it may

21   say something different, but let's look at, I think,

22   5.4.  I think that's kind of a relevant point.

23        A   That's why I'm point to it.

24        Q   Of course.

25            So it looks like there's some exceptions.
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 1   It says -- looking at paragraph 5.4 of the operating

 2   agreement, it says, "Notwithstanding the foregoing,

 3   the Manager will not take any of the following

 4   actions on behalf of the Company unless a Majority of

 5   Members has consented to the taking of that action."

 6            One of the things it states is, section G,

 7   so 5.4(g), it references "The incurring of any

 8   contractual obligation or the making of any capital

 9   expenditure with a total cost of more than $20,000."

10            Now, in the context of this, do you have an

11   understanding of what this means to you?

12        A   Yes.  Unless we get a majority vote, the

13   managing member cannot make decisions based on the

14   following.  This actually came up with Alex Mueller,

15   and ultimately he never moved ahead with it.

16        Q   Okay.  Now, what is your understanding of

17   your percentage interest in the company in connection

18   with this provision?

19        A   51 percent.

20        Q   So does this mean that you have a majority

21   percentage, or what does this mean to you?

22        A   Yes, that I have majority interest and

23   voting rights of 51 percent.

24        Q   All right.  Now, I want to look at paragraph

25   5.5.  What it says is, "It is acknowledged that the
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 1   Manager has other business interests to which the

 2   Manager devotes part of the Manager's time.  The

 3   Manager will devote as much time to the conduct of

 4   the business of the Company as the Manager, in the

 5   Manager's own good faith and discretion, deems

 6   necessary."

 7            So you have several other ventures that you

 8   work with; correct?

 9        A   Yes.

10        Q   What are some of those ventures?

11        A   SpendHub, Omni Genie, which is a real estate

12   portfolio, and we set up a TopDevz hybrid that never

13   went anywhere, and now RemotePreneurs, which holds

14   aircraft.

15        Q   All right.  So before we were talking about

16   with Surge how there was a -- it seemed like a

17   strategy that was in place where you would use a

18   software product in order to initiate the

19   relationship with the client.

20            Can you talk about how -- do any of these

21   entities have an affiliation with TopDevz?

22        A   Yes, they do.

23        Q   And can you explain what -- how that might

24   work?

25        A   So expense management, expense -- credit
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 1   card expense management is a very big problem for

 2   companies, small and large.  And the SpendHub product

 3   was to be used to generate and initiate conversations

 4   with companies that are having expense management

 5   problems.  Where that gets interesting for TopDevz is

 6   usually companies that have expense -- credit card

 7   expense management problems are the ones with a lot

 8   of employees, and there's a lot of bookkeepers on

 9   staff or accounting.  So this would be of tremendous

10   value to a financing team within a company.

11            The people who cut the checks for TopDevz

12   come from the finance teams.  So, naturally, if

13   they're using SpendHub, and they find out that

14   TopDevz is affiliated with it, either there would be

15   customizations that they would want with the software

16   which would go through TopDevz, or they would now

17   know TopDevz's name, and the trust level would be

18   higher because they're actually using the product for

19   their expense management.

20            And all of this was supposed to go to market

21   in 2020, and, of course, COVID hit, and the entire

22   strategy changed from that.  But that's the initial

23   strategy, was to use the product as a hook to get

24   into larger companies, and then all kinds of stuff

25   would flourish.

0437

 1        Q   Okay.  Now, another provision I want to look

 2   at just real quickly before we go into a few other

 3   things is the paragraph right below it, 5.6.

 4            It says, "The Manager will be entitled to

 5   compensation for the Manager's services as determined

 6   by the Members, and to reimbursement for all expenses

 7   reasonably incurred by the Manager in the performance

 8   of the Manager's duties."

 9            What is your understanding of that

10   provision?

11        A   That the manager, which is me, would be

12   entitled to receive a salary of some sort and be

13   reimbursed for expenses that are incurred on behalf

14   of TopDevz.

15        Q   Okay.  Now, one of the things I just want to

16   jump to really quickly is I think a big part of the

17   company is this company Mobile Monster that you own.

18            You previously talked about having an

19   infrastructure in place when it was working with

20   Surge.  Can you explain how that infrastructure

21   worked in conjunction with TopDevz?

22        A   Yeah.  So, first of all, it's incredibly

23   hard, but I'll try to articulate as best as I can.

24            So think of it as a really big puzzle, and

25   every component is a piece to that puzzle.  And the
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 1   puzzle is broken down into prospects, so these are

 2   people that don't know who the heck you are, and then

 3   there are what we call leads, and leads are people

 4   that may know of you or you've tried to communicate

 5   with them, there might be something there.  And then

 6   there are contacts, and these are people that would

 7   know you or know about you or the company or somebody

 8   at the company.

 9            And so what Mobile Monster does is takes,

10   starting at the prospect level, it takes a variety of

11   metrics.  For example, we don't do work in the

12   government space.  Unless they come to us, we don't

13   target them.  If they work for an education company

14   or like a school, we don't target them.  If they work

15   at any type of nonprofit, we don't target them.

16            So having an infrastructure in place to be

17   able to detect where someone's employed is in itself

18   something.  I can go into that in detail and how we

19   do that if you want.  But basically, once those

20   prosects are identified, then attempts to communicate

21   to them are made under various ways under just the

22   prospect umbrella.  So one method is e-mail, where we

23   send e-mails.  Another avenue is messages and

24   communications on LinkedIn.  And another method is

25   through social media, LinkedIn being one of them, and
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 1   YouTube and stuff, on content-driven activities.

 2            So at the top of the funnel where you'd have

 3   the prospects, it's basically now trying to fill this

 4   funnel with as many prospects as you can, just so you

 5   know they've looked at your content or they've

 6   responded to a message of yours or they've read an

 7   e-mail of yours.  And you're doing this, mind you,

 8   over a database of over 2 million records of about, I

 9   want to say, 56 now, or maybe 60, different

10   attributes per record.  So who you are, the company

11   you work for, what school you went to, the skill

12   sets, your previous job, your contact information,

13   your e-mail, and harvesting all that is a monumental

14   task.

15            So once you get all that information at the

16   prospect level, then they become -- when they

17   communicate back to us, they become leads, and these

18   leads are now -- remember, because we filtered them

19   at the prospect level, they now become leads in which

20   they're communicating with us.  So, immediately, the

21   focus and the work flows that are also -- a lot of

22   it's AI driven now, changes from the communication

23   with a prospect type, or it's really just one-way

24   communication, to now you're handling two-way

25   communication.
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 1            So they could ask for don't bother me, leave

 2   me alone, that has to be handled.  I'm interested,

 3   tell me more, or they could ask a question, they

 4   could make a statement.  So all of these become work

 5   flows that I developed, and these work flows

 6   individually handle each category of communication.

 7   And that communication needs to be documented and

 8   memorialized, and a human person needs to be trained

 9   on that entire work flow of when a prospect turns

10   into a lead, what do we do with it.  What does

11   TopDevz do with that type of a lead.

12            So Mobile Monster now takes all of those

13   people that are working on TopDevz, they'll take that

14   lead, response, and they'll start communicating and

15   responding.  So that means that they're going to need

16   assets.  So there's marketing collateral, landing

17   pages, websites, social media, just general FAQ

18   answers in responding to that.  And by the way, this

19   all has to be done in a timely manner.  Right?  And

20   you've got hundreds, if not thousands, of responses

21   that are coming in that are useless.  Right?  Most

22   people say I don't want be to solicited, leave me

23   alone.

24            So once it becomes a lead, at that point is

25   where we try to drive traffic to what I call assets.
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 1   Right?  And the assets are high production, high

 2   value content that has generally nothing to do with

 3   TopDevz, but it's entertaining for somebody to watch.

 4   This was the whole show idea I pitched to Tyler back

 5   in 2019, where there's so many companies doing what

 6   TopDevz does in America, that it's boring for someone

 7   to hear we've got the best developers, we've got

 8   this, we've got that.  It's like a car salesman

 9   telling you, you know, we've got the best cars.

10   Right?  It's just -- it doesn't stick in today's

11   modern type of marketing.

12            So what that content does is it kind of

13   creates a hook that even though they may not have a

14   need for software development, they're engaging and

15   they're looking at the content and they're getting

16   familiar with TopDevz.  So producing that content in

17   itself is quite a lot of work, and I can get into

18   that if you're interested.

19            The second thing is the follow-up patterns

20   and the intervals on the different communication

21   channels.  Like you've seen even in this proceeding

22   how many problems we've had with Zoom, people

23   connecting, not connecting, text messages, whatever

24   the communication media is.  So what we do a really

25   good job at is figuring out what is the easiest
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 1   communication medium that end prospect to communicate

 2   back to us.

 3            For example, you send them a LinkedIn

 4   message, and you notice they respond on LinkedIn, but

 5   they ignore your e-mail.  Immediately, the CRM knows

 6   the preferred method of communication for this

 7   individual is LinkedIn.  Right?  So how they're

 8   communicated to is also taken into consideration.

 9            And this is really where I believe the magic

10   happens in what we do, is because you're reaching out

11   to hundreds of thousands of people that are decision

12   makers or influencers and people that are in our

13   target market, and then you're starting to build a

14   relationship with them either through content or drip

15   campaigns or through just like landing pages and

16   different assets that you share with them.

17            From there -- and this is where all of our

18   leads come from, when they have a need, they reach

19   out, hey, Ashkan, you know, I saw your junk video,

20   and it's pretty cool.  By they way, I have a need for

21   ten developers.  Right?  And so at that point in the

22   CRM -- I talked about prospects, and I talked about

23   leads.  Now we get into what are called contacts.  So

24   these are people now that have reached out, they have

25   a need, now they go into what I call our sales file.
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 1   Right?  And the sales funnel starts at the top.

 2            There's got to be a discovery done, there's

 3   got to be communication, negotiating the contract,

 4   the value proposition, multiple things that happen

 5   over there, and essentially, from there, the deal

 6   closes, or doesn't close, we even track those too.

 7            And then those contacts is where we focus

 8   the huge efforts on creating experiences for these

 9   contacts, because they don't know it, but they've

10   gone through a lot with us already.  Right?  But when

11   they get to that level of content -- sorry, to the

12   contact is where kind of I take over in terms of

13   making sure that these people are building

14   relationships with me and the company.  Right?  And

15   doing so has proven to be phenomenal because they

16   remember.

17            And the way we do that is when they come

18   here, for example, we take them to really nice

19   dinners, or where I got somewhere, we do like really

20   nice dinners and stuff.  But an interesting thing

21   happens in the negotiation stage of these contracts.

22   Right?  So when we go from leads to contacts, there's

23   an interesting thing that happens, and that's called

24   competition.

25            So people who don't know us, larger
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 1   companies usually bring in different decision makers

 2   to make a decision on which IT vendor they're going

 3   to go with for this, and sometimes it's one person,

 4   sometimes it's five or six people that need to

 5   decide.

 6            That's where the strategy of me and Tyler

 7   comes in.  We need to wow these people and show them

 8   a company that is financially stable, that can take

 9   care of its customers, and that can treat them to

10   great experiences.  And that's where, you know, the

11   Rolls-Royce and the Bentley and them seeing those --

12        THE REPORTER:  Wait.  Hold on.  I'm sorry.  I'm

13   sorry.  You cut out there for a second.

14            "That's where, you know, the Rolls-Royce and

15   Bentley and them seeing those" -- sorry.

16        THE WITNESS:  Seeing those creates an indirect

17   layer of sophistication and trust by these potential

18   people that are about to sign a contract with us.

19   And that trust is what is getting us winning over a

20   lot of these contracts.  Google software development

21   companies right now, there's a million of them out

22   there.  So this is one way we stand out, is nobody's

23   doing this.  Nobody is doing the kinds of -- the

24   things that we're doing from a marketing perspective

25   and being able to treat customers like this and
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 1   giving them access to stuff like this, that I know

 2   of, that is working.

 3            And we've had -- we've closed -- we closed

 4   Alchemer in Denver.  That's a 2, $3 million account

 5   with the strategy.  We have several in our pipeline I

 6   can't remember off the top of my head.

 7            But anyhow, the contract negotiation page is

 8   what really starts to help with these tools.  And I

 9   look at all of the things that I'm doing, again, as I

10   kind of zoom out, as a big puzzle.  And in each

11   component of the marketing, I'm sticking in pieces of

12   puzzle.  So whether it's content, technology, a jet,

13   a Rolls-Royce, a landing page, an experience, a CRM,

14   tie it all together with work flows, this is kind

15   of -- I call it kind of the human relationship

16   management software process that has made Mobile

17   Monster successful.  And I used it at Sunwing, so

18   it's kind of where it was kind of born.  They were

19   handling 200,000 -- it was about, yeah, 200,000 every

20   two weeks.  So it was about 1.2 million passengers a

21   year.

22        THE ARBITRATOR:  Mr. Rajaee, I'm going to

23   interrupt at this point.

24            Mr. Matthews, we're -- I don't know where

25   we're going, but I think you need to take control
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 1   with him, directing questions.  I don't think we need

 2   to go into all of these other possible customers of

 3   Mobile Monster for these proceedings.

 4        MR. MATTHEWS:  Well, if I may, the only -- the

 5   reason why -- I'm happy to move on.  The only reason

 6   I was going there was I think it's important to

 7   distinguish, there had been a mention before that

 8   TopDevz was the only client of Mobile Monster.  So

 9   wanting to distinguish the relationships with other

10   companies, and then also --

11        THE ARBITRATOR:  I would appreciate you ask

12   direct questions.

13        MR. MATTHEWS:  Sure.

14        THE ARBITRATOR:  Were there other -- so, for

15   example, did Mobile Monster have other customers in

16   2017, in 2018, in 2019?  Yes, no, yes.  Who were

17   they?  You know, I really think, otherwise, we're

18   going to be here till midnight.  And I can't stay

19   with you till midnight.

20        MR. MATTHEWS:  No problem.

21        THE ARBITRATOR:  Okay.

22        MR. MATTHEWS:  Appreciate it.

23        Q   So thank you, Mr. Rajaee, for kind of giving

24   us a little bit of background in understanding how

25   this actually works and how it's put together.
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 1            I want to move on to just a few things

 2   within the Operating Agreement so we just have some

 3   clarity on the full terms here.

 4            It looks like we may have covered everything

 5   we need to for the moment.

 6            Well, actually, I want to talk about,

 7   actually, paragraph 11.1 really quickly.  This is an

 8   indemnification provision where it states, "The

 9   Company will have the power to indemnify any Person

10   who was or is a party, or who is threatened to be

11   made a party, to any Proceeding by reason of the fact

12   that the Person was or is a Member, Manager, officer,

13   employee, or other agent of the Company."

14            Do you have any understanding of this

15   provision?  What does it mean to you?

16        A   Something about indemnifying.  Honestly,

17   I -- I could take a stab at it, but --

18        Q   Do you know what indemnification is or when

19   a company defends somebody who's in a proceeding?

20        A   I think indemnify is -- because we deal with

21   that at TopDevz, is like you basically release them

22   of liability or something like that or you release

23   them of damages.  I'm not sure.

24        Q   Okay.  We can move on.

25            All right.  Let's talk a little bit -- let
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 1   me stop sharing here.  I want to move on to

 2   Exhibit 2A.

 3        THE ARBITRATOR:  This is the one we had problems

 4   with.  So I think you need to go to the later one.

 5   I'm not sure what the number is, but we need to go to

 6   the full-sized one that -- I think it was 44A.

 7        MR. MATTHEWS:  Actually -- yeah, we can actually

 8   move on to I think it's Exhibit 4 -- 4A for now.  So

 9   I'll share that.

10        THE ARBITRATOR:  4A, the owners' certification

11   of beneficial owners?

12        MR. MATTHEWS:  Correct.

13        Q   So, Mr. Rajaee, TopDevz has bank accounts;

14   correct?

15        A   Yes.

16        Q   And can you tell us where it has bank

17   accounts?

18        A   Wells Fargo.

19        Q   All right.  And in connection with setting

20   up bank accounts, did you have to provide any

21   paperwork to the bank or did they prepare any bank --

22   any paperwork?

23        A   They asked for an operating agreement, and

24   then later they asked me for this, which is a

25   certification of the owners.
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 1        Q   Okay.  I just want to scroll down here.  I

 2   think it's section 2, certification of beneficial

 3   owners.

 4            So under section 2A, it says, "Name of

 5   person opening accounts or maintaining the business

 6   relationship," and it says "Ashkan Rajaee."  That's

 7   you; correct?

 8        A   Yes.

 9        Q   And the name for the legal entity for which

10   the account is being opened or maintained is TopDevz.

11   It says that; correct?

12        A   Yes.

13        Q   All right.  Now we're moving under section

14   C.  It lists the beneficial owner information.  It

15   looks like it's including the information for Ashkan

16   and for Tyler Davis.

17            Do you see that?

18        A   Yes.

19        Q   All right.  And do you see -- what does it

20   say about the ownership?

21        A   51 percent Ashkan, 49 percent Tyler.

22        Q   And this is signed by yourself on March 6th

23   of 2018; correct?

24        A   Yes.

25        Q   All right.  And you -- I assume did you
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 1   present this in connection with your role as a

 2   manager or how did that come about?

 3        A   Wells Fargo asked for the beneficial owners

 4   and their percentages on the account.  So I had to

 5   provide that and certify that, to the best of my

 6   knowledge, that's what it is.

 7        Q   Okay.  Mr. Davis, does he have access to

 8   this information?

 9        A   If he contacts Wells Fargo, yes, they'll

10   give -- this is how I got this.

11        Q   All right.  Let's move on to section 5A --

12   or Exhibit 5A, rather.

13            Now I want to scroll down to the bottom of

14   the conversation.  We were talking about this

15   document previously.

16        MR. CARPENTER:  Excuse me, Counsel, can I

17   interrupt?  What was the name -- what was the last

18   exhibit number?  I didn't get it.

19        MR. MATTHEWS:  4A.

20        MR. CARPENTER:  Thank you.

21        MR. MATTHEWS:  Of course.

22        Q   Now, I'm looking at the bottom of what's

23   been marked as Exhibit 5A.  This looks like an e-mail

24   of Vania Hernandez to a Jennifer Glaser, and you are

25   copied.
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 1            Can you tell us who Vania Hernandez is?

 2        A   She's the lady we hired to help with

 3   bookkeeping and keep track of the expenses.

 4        Q   Okay.  And can you tell us who Jennifer

 5   Glaser is?

 6        A   She's our accountant.

 7        Q   When you say our accountant, do you mean

 8   for --

 9        A   TopDevz.

10        Q   Okay.  All right.  And what is the context

11   of this conversation?

12        MR. CARPENTER:  I'm going to object as this

13   being hearsay, unless there's further foundation

14   laid.

15        THE ARBITRATOR:  Fortunately or unfortunately, I

16   think the record is replete with hearsay, starting

17   with the e-mails and texts we've previously reviewed.

18   So I'm going to allow it, but I will, you know -- you

19   know, alert counsel, I appreciate what is hearsay,

20   and just because it comes in, not all evidence is

21   equal, you know, so bear that in mind.  I have live

22   witness's testifying here.

23        MR. CARPENTER:  Thank you.

24   BY MR. MATTHEWS:

25        Q   All right.  So did you direct Vania
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 1   Hernandez to contact Jennifer Glaser about the issues

 2   addressed in this e-mail?

 3        A   I did.

 4        Q   And what did you direct Vania Hernandez to

 5   do?

 6        A   To contact our accountant, Jennifer, and get

 7   me on a letterhead -- basically a proof that I own

 8   51 percent of TopDevz, because I believe I was trying

 9   to buy a house here at the time, and they were

10   requesting documents of ownership.

11        Q   Okay.  So the bank was requesting

12   documentation?

13        A   Yes.

14        Q   All right.  And so Jennifer got back to you,

15   and was there a problem initially?

16        A   No.  She just said, "What's the letter going

17   to be used for?"

18        Q   Well, what I'm saying is, is that was there

19   any issue with regards to the operating agreement or

20   confirming ownership?

21        A   Oh, I'm not aware of any problems, but I

22   remember that I didn't have it, and I go to Jennifer

23   for all these matters.  And so I just told Vania to

24   get it.

25        Q   Okay.  But my question is, basically, did
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 1   Jennifer come back to you and say she needed any

 2   further information or any confirmations?

 3        A   No.

 4        Q   Well, in the conversation here, maybe

 5   you're -- just to clarify what I'm asking, was there

 6   any -- any issues that you needed to clarify in

 7   connection with the ownership in this e-mail

 8   correspondence?

 9        A   She didn't -- if you see that e-mail, she

10   didn't respond right away with what we wanted, which

11   was the letter, and then she said that if we just, me

12   and Tyler, confirmed in an e-mail, in writing, she

13   confirmed with one of the partners at the firm, that

14   that would suffice for her to confirm the ownership.

15        Q   Okay.  And then so what did you do based on

16   that information?

17        A   I said okay, and I sent this e-mail, mine's

18   51, Tyler's is 49.  And I copied Tyler, and I said,

19   "Tyler, please confirm."  You can see, three minutes

20   later, he responded.

21        Q   Okay.  And when he responded, what did you

22   receive in terms of a response?

23        A   From Jennifer?

24        Q   No.  From Tyler Davis.

25        A   "This is correct."
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 1        Q   All right.  Was there any -- ever any

 2   dispute from Tyler about you owning 51 percent?

 3        A   Yes.

 4        Q   Okay.  Can you explain that?

 5        A   This litigation is --

 6        Q   Well --

 7        A   -- the first time I've heard of it.

 8        Q   All right.  Well, prior to this litigation,

 9   during the course of you being in business with

10   Mr. Davis, was there any dispute about you owning

11   51 percent?

12        A   No.

13        Q   Was there any time that he came back and

14   said that he did not own 49 percent of the company?

15        A   No, except this litigation.

16        Q   Okay.  So I'm going to move on to

17   Exhibit 6A.

18            Okay.  So we talked about this is a

19   consulting agreement, Exhibit 6A, between Mobile

20   Monster, Inc., an Ontario corporation, and Surge,

21   LLC, a Washing limited liability company.  It's

22   dated -- this one is dated September 1st, 2016.

23            Do you recognize this document?

24        A   Yes.

25        Q   How do you recognize this document?
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 1        A   This was a contract I signed, Mobile Monster

 2   and Surge, to provide services and lead generation

 3   commissioning and all that.

 4        Q   Okay.  I'm going to scroll down to the last

 5   page, which is Exhibit B -- well, first, actually, I

 6   think this is important.

 7            I'm looking at the signature page.  This is

 8   signed, it looks like, on the right-hand signed --

 9   right-hand side.  It's signed by you; is that

10   correct?

11        A   Yes.

12        Q   And that's under Mobile Monster, Inc.?

13        A   Correct.

14        Q   And it's signed by who on the left-hand

15   side?

16        A   Matt McKay.

17        Q   And who is Matthew McKay?

18        MR. CARPENTER:  I'll object to this line of

19   question on relevance grounds.

20        THE ARBITRATOR:  It's very far afield, I agree,

21   Mr. Carpenter, but as I understand the opposition

22   papers, Mr. Rajaee, has taken the position that

23   whatever his deal was with Surge was his deal with

24   TopDevz.

25            Did I understand your argument correctly,
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 1   Mr. Matthews?

 2        MR. MATTHEWS:  That's a part of it.  But it's

 3   also really an issue of knowledge, and that Mr. Davis

 4   was fully aware of the commissions that were being

 5   paid to Mr. Rajaee and fully aware of the commissions

 6   that have paid throughout this entire period of time.

 7   He's disputed the --

 8        THE ARBITRATOR:  Mr. Matthews, in terms of why

 9   you're asking questions about Mobile Monster's

10   contract with Surge.

11        MR. MATTHEWS:  To establish, number one, that

12   Mobile Monster had other clients that had very

13   similar or the same exact terms.  And also because

14   Mr. Davis had access to this information when they

15   were in litigation with Surge.  And this was the

16   foundation for --

17        THE ARBITRATOR:  Okay.  I think we've

18   established that.  Is there a reason we need to go

19   further?

20        MR. MATTHEWS:  If we've established it, then

21   happy to move on.

22        THE ARBITRATOR:  Okay.  So I'm just asking, is

23   there anything else about the consulting -- the

24   specifics of the consulting relationship between

25   Mobile Monster and Surge which predated, as I

0457

 1   understand it, the formation of TopDevz?  Is there

 2   any other reason, other than the fact of that

 3   relationship, and the terms upon which Mobile --

 4   Mobile Monster provided -- or was compensated by

 5   Surge?

 6        MR. MATTHEWS:  It is just establishing a history

 7   and a knowledge by Mr. Davis.  To establish that this

 8   is not a situation where Mr. Rajaee set up Mobile

 9   Monster in connection with TopDevz and it was some

10   brand-new operation.  This is a historical operation

11   that we're just trying to establish.

12        THE ARBITRATOR:  Okay.  I think you've

13   established that.

14        MR. MATTHEWS:  Okay.  So, we'll move on.

15            Let's look at Exhibit 7A.

16        Q   Now, you signed an Operating Agreement with

17   Mr. Davis for TopDevz, LLC, and that was dated

18   May 9th of 2017; correct?

19        A   Yes.

20        Q   All right.  So what I'm showing you -- and

21   this is Exhibit 7A.  There is communication with an

22   Alex Mueller.  Who is Alex Mueller?

23        A   He's somebody that we were going to bring on

24   as a third partner, and we started renegotiating a

25   whole bunch of different terms, and ultimately Alex
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 1   backed out and we never went ahead with any of the

 2   negotiations that we were discussing.

 3        Q   Okay.  And here, there's just mention of

 4   commission -- or there's some discussions about

 5   commissions.

 6            Can you tell us what your understanding of

 7   this discussion is?

 8        A   Yeah.  We were discussing commissions to me

 9   and also Alex.  It's not in this e-mail, but Alex was

10   also requesting commissions for certain things that

11   he was doing, and I forget off the top of my head.

12   But this was discussing kind of the commissions and

13   also how we would handle distributions.

14        Q   So was there going to be a change to your

15   commissions based on these negotiations?  Because it

16   looks like there's other terms that are in here.

17        A   There was a lot of discussion about a lot of

18   things that we ultimately never agreed on, and that

19   is why Alex didn't move forward.

20        Q   So the other terms you didn't agree on here?

21        A   Absolutely not.

22        Q   Okay.  But Mr. Davis was fully aware of your

23   commission structure; is that correct?

24        MR. CARPENTER:  Objection; calls for

25   speculation.
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 1   BY MR. MATTHEWS:

 2        Q   To your knowledge, was Mr. Davis fully aware

 3   of your commission structure?

 4        A   Yes, he was.

 5        Q   Okay.  So let's move on to Exhibit 8A.

 6        THE ARBITRATOR:  And can we just go back.  So

 7   this e-mail is --

 8        MR. MATTHEWS:  Sure.

 9        THE ARBITRATOR:  Okay.  It's May 2017.  So

10   your -- your last question ties to his knowledge at

11   this point in time?

12        MR. MATTHEWS:  Correct.

13        THE ARBITRATOR:  Okay.  Thank you.

14        MR. MATTHEWS:  Of course.

15        Q   All right.  So let's move on to Exhibit 8A.

16            Now, this -- I'm going to zoom in here so

17   it's easier for everyone to see.  I think this is

18   establishing a time stamp.  Let's see here.

19            So here -- is this some correspondence, is

20   this text correspondence between you and Mr. Davis?

21        A   Yes.

22        Q   All right.  And in this text correspondence,

23   is it true that Mr. Davis is on the left-hand side of

24   the correspondence?

25        A   Yes.
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 1        Q   And you're on the right-hand side of the

 2   correspondence?

 3        A   Yes.

 4        Q   And so I'm looking at the bottom right-hand

 5   side of the screen.  There's a time stamp of May 9th

 6   of 2017; is that correct?

 7        A   Yes.

 8        Q   So this is all of -- it looks like about ten

 9   days after you signed the Operating Agreement for

10   TopDevz?

11        A   Yes.

12        Q   Okay.  I'm going to move on to the next

13   exhibit, which is Exhibit 9A, which is a continuation

14   of that conversation where it was time-stamped.  And

15   I'm looking, again, at the top left-hand side of this

16   page.

17            This is text correspondence, again, between

18   you and Mr. Davis; correct?

19        A   Yes.

20        Q   Is there anyone else involved in this text

21   communication?

22        A   No.

23        Q   So it's just communication between and you

24   him from what you understood; correct?

25        A   Correct.
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 1        Q   All right.  And here you say something, you

 2   say, at the top right-hand side, you say, "When I get

 3   that signature, I will take this compliment, but yeah

 4   they are primed to move over to us."

 5            Do you know what this is referring to?

 6        A   Yes.

 7        Q   What is it referring to?

 8        A   Below it is a company called Digital Globe.

 9   They do satellite imagery for the Department of

10   Defense and a lot of different -- they're a very tech

11   forward company.  And one of the contacts at this

12   company that I have kept a relationship with I

13   reached out to, and they did have a development need.

14   And then me, I believe -- I'm not sure if Tyler was

15   there or not, I think he was.  Me, Tyler, a guy by

16   the name of Paul, and Alex flew down there to meet

17   them in person.  They loved us.  So I'm updating

18   Tyler here that the visit was great and the

19   negotiations pursuant to that, you know, getting into

20   the contract, is going really well, which is why I

21   referenced that signature.  And he jokingly says, "I

22   want to renegotiate your commissions" because that

23   was potentially a $5 million account.

24        Q   Okay.  And this was all of about ten days

25   after you signed the operating agreement on this
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 1   company?

 2        A   Correct.  That's why he's joking about

 3   renegotiating my commissions.

 4        Q   Because this was going to be a large

 5   account?

 6        A   Very large account.

 7        Q   Can you tell us, do you know what happened

 8   to this account?

 9        A   We ultimately didn't land this account.

10        Q   Okay.  So it seems like there was a lot of

11   work that went into it that didn't work out?

12        A   Yes.

13        Q   And so you didn't get compensated for that,

14   I'm assuming?

15        A   No, I did not.

16        Q   Did you have expenses, perhaps, that were

17   gonna -- that were going into developing that

18   relationship?

19        A   Well, we had all the flights I put on my

20   personal Amex, I put all the hotels on my Amex, all

21   the expenses related to this visit I fronted.

22        Q   So you advanced a lot of costs, but didn't

23   end up closing the account?

24        A   Correct.

25        Q   All right.  And as a result of it, you
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 1   didn't get paid on the revenue because no revenue

 2   existed; correct?

 3        A   Correct.

 4        Q   All right.  Let's move over to Exhibit 10A.

 5   And this, again, is text correspondence between you

 6   and Mr. Davis.  This is more of a time stamp.

 7            Mr. Davis's correspondence is on the

 8   left-hand side; is that correct?

 9        A   Yes.

10        Q   And your correspondence is on the right-hand

11   side; correct?

12        A   Yes.

13        Q   And I've highlighted -- or it's been

14   highlighted the date, the time stamp here.  This is,

15   it looks like, January 21st of 2020.

16            Does that look right to you?

17        A   Yes, it does.

18        Q   All right.  So let's move on to the next

19   exhibit, which is a continuation of this

20   conversation, Exhibit 11A.  All right.  And so,

21   again, this is continued text correspondence.

22            This is Tyler Davis on the left-hand side;

23   correct?

24        A   Yes.

25        Q   And you're on the right-hand side; correct?
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 1        A   Yes.

 2        Q   Now, he says to you, on the left-hand side,

 3   "Think of this, you grab Josh and Jim, you can step

 4   back and relax a little; correct?

 5        A   Yes.

 6        Q   You then respond and say, "I can't give up

 7   my commissions yet"; correct?

 8        A   Yes.

 9        Q   You say, "It's a big source of my cash

10   flow"; correct?

11        A   Yes.

12        Q   He then responds and says, "I know.  And you

13   have a big play with SpendHub"; correct?

14        A   Yes.

15        Q   All right.  Do you -- can you explain what

16   the context, in your mind, of this conversation was,

17   what it was about?

18        A   So Jim Hyde was the chief operating officer

19   of Surge.  And in the process of us starting TopDevz,

20   you know, this was in 2020 now, they let Jim Hyde

21   go.  And I found out about it, and I told Tyler about

22   it, which is why I said, "They fired Jim Hyde."

23            And Josh, who was the very big strategic

24   hiring aide here at TopDevz, was also at Surge.  And

25   so he's commenting that if we get Josh and we get
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 1   Jim, that I could relax because I had been

 2   complaining to him that I'm basically working seven

 3   days a week, sometimes 5:00 in the morning to

 4   11 o'clock at night, and I have a family.  And so

 5   he's trying to see ways to kind of help me out,

 6   and -- well, that's what I perceived it as.

 7            But then he asked me to step back a little,

 8   and I said, "Well, I can't," because my commissions

 9   at that time, I think we did 7.8 million in revenue,

10   so that would have been a big part of my income for

11   that year.  So that's what I'm referring to here

12   about not giving up my commissions, and he's talking

13   about a bigger play with SpendHub and all that.  And

14   that's where the conversation continues.

15        Q   Okay.  All right.  Let's move on to the next

16   exhibit, Exhibit 12A.  This is also a time stamp for

17   the next exhibit.

18            Again, just for context, this is again more

19   correspondence between you and Mr. Davis; correct?

20        A   Yes.

21        Q   And this is a situation where the

22   correspondence from Mr. Davis is coming in on the

23   left-hand side; correct?

24        A   Yes.

25        Q   And the correspondence from you is on the
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 1   right-hand side; correct?

 2        A   Yes.

 3        Q   All right.  So at the bottom of the page

 4   there's a time stamp for October 8th of 2019.

 5            Does that look right to you?

 6        A   Yes.

 7        Q   All right.  So moving on to the next

 8   exhibit, which is a continuation of this

 9   conversation, this is Exhibit 13A.

10            Now, again -- well, let's look here.  Again,

11   this is correspondence from you.  I'm not sure that

12   this is actually a continuation.  There may have been

13   a little mixup there, but we can move on to this

14   exhibit, which is dated November 6th of 2019.

15            This is correspondence between and you

16   Mr. Davis; correct?

17        A   Yes.

18        Q   Okay.  And it's only text correspondence

19   between and you Mr. Davis; correct?

20        A   Yes.

21        Q   All right.  And on the left-hand side is

22   correspondence from Mr. Davis; right?

23        A   Yes.

24        Q   And on the right-hand side is correspondence

25   from you; correct?
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 1        A   Yes.

 2        Q   All right.  So here, on the left-hand side

 3   he says to you, "When you get a chance, I need the

 4   ability to download the P&L.  My bank is requesting

 5   it for my increase.  Google Sheets won't allow it";

 6   right?

 7        A   Yes.

 8        Q   And you responded to him and said, "That P&L

 9   is internal.  You need a Zoho copy which matches the

10   tax filings.  The Google sheet is so you can see

11   where the monies are going"; correct?

12        A   Yes.

13        Q   What is Zoho?  What is that referring to?

14        A   Zoho Books is the accounting pack- -- cloud

15   accounting package that we started implementing that

16   Jennifer Glaser was using to file tax returns.

17        Q   Okay.  So it's a system that the accounting

18   firm is using to file tax returns?

19        A   They're using it, and we're using it now for

20   P&Ls for TopDevz.

21        Q   Okay.  So if you have access to the Zoho

22   account, what are some of the things that you would

23   see?

24        A   Well, it depends on your permissions, of

25   what you have access, to.  And that is derived from
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 1   your Goggle accounts that we have at TopDevz.  We use

 2   Google Enterprise.  So once that Google Enterprise

 3   account is activated, it will give you access to

 4   different things depending on your access level.  But

 5   it would also be used to log in to any of the Zoho

 6   products, which is different tools -- Zoho's like a

 7   big, different tool base for companies.  One of them

 8   is accounting, like a QuickBooks.  It would be

 9   exactly like a QuickBooks.

10            So when I say Zoho copy, I'm referring to

11   you can go into Zoho or, you know, a competitor of

12   Zoho, QuickBooks, and download the company because

13   that matches the tax filings.  Because prior to this,

14   we were using spreadsheets, which is what he was

15   trying to access, and I was trying to make sure he

16   was getting accurate information.

17        Q   Okay.  So you're saying that there was a

18   spreadsheet that you used before Zoho Books?

19        A   When we first started the company, yes, we

20   did everything by spreadsheet.

21        Q   Okay.  And who -- what did that spreadsheet

22   include?

23        A   It included all the customers, their payment

24   terms, their billing cycle, revenue, the expenses

25   against each consultant per customer.  It included
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 1   all of the lead generation bonus broken down monthly,

 2   my salary, W-2s, any commissions paid to W-2s.  We

 3   had one employee, Donovan Stevens, who got some

 4   commissions, and Arash.

 5            All of the Mobile Monster expenses were

 6   categorized in there.  So airfare, hotel, meals, SaaS

 7   charges, any advertising that was done.  Pretty much

 8   any money that was spent on behalf of TopDevz was

 9   captured on that spreadsheet broken down by line

10   item.

11        Q   Okay.  So that was the initial -- that was

12   an initial document that you used to handle the

13   accounting for the company; correct?

14        A   Correct.

15        Q   All right.  And was Mr. Davis given access

16   to that document?

17        A   From day one.

18        Q   And how was he given access to that

19   document?

20        A   Through his Google account.

21        Q   And this was a Google account through

22   TopDevz?

23        A   Correct.

24        Q   All right.  And so with Zoho Books, one

25   question is, when Mobile Monster was being paid
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 1   commissions, or if there was expense reimbursement,

 2   were there invoices that were issued from Mobile

 3   Monster?

 4        A   Yes, there was.

 5        Q   And there were invoices that were generated

 6   for every bill that was being paid to Mobile Monster;

 7   correct?

 8        A   There should be, yes.

 9        Q   Okay.  Who suggested that you do that or

10   was -- did someone suggest doing that?

11        A   Nobody really suggested it.  The only

12   modification they started asking to do was to

13   separate out the commissions and the reimbursements

14   so that they can have a better accountings for the

15   details without having to go back to several

16   different months and try to figure it out.

17        Q   When you say they, who are you referring to?

18        A   The accounting firm.

19        Q   Okay.  The invoices, are those accessible

20   through Zoho Books?

21        A   They are.

22        Q   So if someone can sign into Zoho Books for

23   TopDevz, they would access to seeing those invoices?

24        A   If their account is granted that level of

25   access, yes, they would.
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 1        Q   Okay.  What about Mr. Davis?

 2        A   Mr. Davis was given access to Zoho Books to

 3   review reports, download reports, look at P&Ls,

 4   balance sheets.  He was given access to our Zoho

 5   Pulse, which is what he was referencing about the

 6   product that generates the forecast of the hours and

 7   the clients.  He was given access to Zoho CRM, which

 8   is the customer relation management tool that we use.

 9   And he's been access- -- he's given -- been given

10   access to other tools that I don't think he's ever

11   used or doesn't really need to access, but if he

12   wants to access them, he can.

13        Q   Okay.  All right.  Now, walking through this

14   exhibit -- and quite frankly, it's something we've

15   discussed before, but I haven't heard from you about

16   this.

17            He -- so you say at the very end, "the

18   Google sheet is so you can see where the monies are

19   going."

20        A   Yes.

21        Q   So what are you referring to there?

22        A   So that's what I was referring to, you know,

23   Zoho Books, because we were just transitioning from

24   the spreadsheet to the books.  The accountants were

25   lumping a bunch of categories like consultant
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 1   reimbursement in one line time, and I wanted to make

 2   sure he saw the breakdown of what that reimbursement

 3   was.  So if he went on to that Google sheet, he would

 4   see the breakdown of the individual categories that I

 5   just mentioned.

 6        Q   All right.  So he responded, he says, "A PDF

 7   would be fine.  They are requesting the P&L and the

 8   balance sheet"; is that correct?

 9        A   Yes.

10        Q   And then you mention, "You have access to

11   Zoho Books.  You can print it if you want.  I can do

12   it later."

13            So you're saying that the balance sheet and

14   all that information is in Zoho Books; correct?

15        A   Correct.

16        Q   All right.  And I think we've previously

17   established this exhibit.

18            I'm going to move on to Exhibit 14A.  And,

19   again, this is a continuation of the conversation

20   between you and Mr. Davis when he was requesting P&Ls

21   and some other financial information.

22            It looks like here on the right-hand side --

23   this is, again, text correspondence, just to be

24   clear.

25            On the left-hand side is Mr. Davis; correct?
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 1        A   Yes.

 2        Q   And on the right-hand side is you; correct?

 3        A   Yes.

 4        Q   All right.  And here you -- it looks like

 5   you've sent a PDF of the balance sheet to him;

 6   correct?

 7        A   Yes.

 8        Q   And also a PDF of the profit and loss

 9   statement; correct?

10        A   Yes.

11        Q   And he responded and says, "I got into

12   Zoho"; right?

13        A   Yes.

14        Q   So it looks like you have a little bit of

15   back and forth.  And you're referencing that -- it

16   says, "Below here," immaterial looking at the end of

17   the conversation.  "You say there is different

18   portals for each."

19            What are you referring to here?

20        A   So he's saying that -- you know, it seems

21   like he was confused where to log in to Zoho Books,

22   and I'm assuring him that you do have access.  You're

23   probably not going to the right portal.  And then he

24   says, "I don't know what to tell you.  I'll give you

25   a screenshot."  And I said, you know, "Yes, there's
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 1   different portals, as I just explained."  And he

 2   said, "I will explain later" -- "I will try again

 3   later.  No big deal.  Thanks for sending the report."

 4            And just to be sure, I actually resent him

 5   the invitation to make sure that we had a fresh

 6   e-mail in his inbox to make sure he would be clicking

 7   on the right link to access to Zoho Books.  And then

 8   he's inviting me to some Andrea Bocelli concert after

 9   that.

10        Q   Okay.  All right.  So TopDevz, I think we've

11   established this before, but it's effectively a --

12   it's in the software space in terms of the company,

13   it focuses in the software industry; correct?

14        A   Software development, yes.

15        Q   So, is it fair to say, that in terms of how

16   you work or how the company works, it looks for

17   software solutions to run its organization?

18        A   Yes.

19        Q   So the way that it operates is it will use

20   different electronic platforms in order to handle

21   something.  Instead of sending out a hard copy of a

22   P&L, you can access it online in some sort of

23   application or software tool; is that fair?

24        A   This was the death march at Surge, where

25   they were using spreadsheets to do all this stuff,
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 1   and, you know, there's a modern way to do this stuff,

 2   which is use cloud platforms like Zoho and different

 3   systems that we use to work remotely and to give

 4   people instantaneous access.

 5            The spreadsheet also can create room for

 6   human error, and if you catch it, it would just be

 7   another, you know, line item there.  But, you know,

 8   the cloud-based platform, like Zoho accounting, has

 9   all the built-in functionalities for an accounting

10   software that any more mature company would be using.

11        Q   Okay.  And so at the very end he's saying --

12   he says, "Thanks for sending the reports."

13            You sent him the reports he was requesting,

14   to your knowledge; correct?

15        A   Yes.  And I sent him the new invite, just in

16   case he couldn't find the e-mail to get onto Zoho.

17        Q   Did he respond back to you and say that he

18   couldn't get in at that time?

19        A   I never heard about this particular instance

20   back, as you can see, he asked me for who Andrea

21   Bocelli is.

22        Q   Okay.  So the answer is that after you

23   granted him access again to make sure he had it, he

24   didn't come back to you and say I don't have access,

25   to your knowledge?
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 1        A   Not to my knowledge, no.

 2        Q   Okay.  At least -- I want to be very clear

 3   about that.

 4            He didn't come back to you immediately and

 5   ask -- and say that he couldn't get access?

 6        A   No.

 7        Q   Okay.  All right.  Let's move on to the next

 8   exhibit, which is 15A.  And again, this is more text

 9   correspondence between you and Mr. Davis.

10            The correspondence is -- on the left is

11   Tyler Davis, to your understanding; is that correct?

12        A   Yes.

13        Q   And on the right-hand side is you; correct?

14        A   Yes.

15        Q   Now, I'll just read this for the record.

16            On the left-hand side what it says, it says,

17   "I'm just sending you what I am getting.  I will be

18   honest it doesn't give me a warm and fuzzy.  I also

19   don't get a bill from Google for AdWords.  Mobile

20   Monster does.  And then I get a bill for Mobile

21   Monster, which just makes everything more complex and

22   messy.  I honestly don't have time or energy to dwell

23   on this or do I care, but moving forward all bills

24   for TopDevz need to go to TopDevz and be paid by

25   TopDevz.  There is no reason to do it any other way.
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 1   Employees who work for TopDevz should be paid by

 2   TopDevz.  Does that make sense?  I need to be able to

 3   look at a report like this and say that's wrong, not

 4   be sitting here going" -- it says "going shit is

 5   wrong," excuse my language.  "Doing that makes" --

 6   "Does that make sense?  I think we need to simply

 7   unless you can give me a reason why we shouldn't."

 8            Does that -- is that correct?

 9        A   Yes.

10        Q   All right.  You respond and say, "It is

11   simple, dude.  Everything is broken down in detail on

12   the P&L.  I can add you to the Google account.  You

13   can see the live spend, every dollar is accounted

14   for"; correct?

15        A   Yes.

16        Q   He says, "That would be awesome.  Like I

17   said, I don't care and I don't want to question it

18   ever.  You are my partner.  I don't want to ever

19   question or have reason to question"; correct?

20        A   Yes.

21        Q   You said, "It's totally fine Tyler.  I can

22   see your point"; correct?

23        A   Yes.

24        Q   All right.  Let's move on to the next

25   exhibit, which is a continuation of this
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 1   conversation, Exhibit 16A.

 2            And, again, this is a continued conversation

 3   via text between and you Mr. Davis; correct?

 4        A   Yes.

 5        Q   And on the left-hand side is Mr. Davis;

 6   correct?

 7        A   Yes.

 8        Q   And on the right-hand side is you; correct?

 9        A   Yes.

10        Q   Now, it looks like at the top, it says you

11   said, "One sec"; right?

12        A   Yes.

13        Q   He says, "I love you Ashkan, everything

14   about you.  I have to trust you a hundred percent.

15   It doesn't work any other way"; right?

16        A   Yes.

17        Q   And you immediately responded and said, "I

18   just gave you admin rights to the Google account,"

19   and there's a screenshot, it looks like, of the

20   Google account; is that right?

21        A   Yes.

22        Q   He responds immediately and says, "Awesome.

23   Thank you"; correct?

24        A   Yes.

25        Q   And then you sent him a screenshot, and
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 1   just -- and it says --  and there's a -- it looks

 2   like the Google account, you say, "I will reset your

 3   password for TopDevz.  I just changed your TopDevz

 4   ones" -- "one," and then you listed "to 12345678.

 5   You will need to change it when you login again";

 6   correct?

 7        A   Yes.

 8        Q   He says, "Awesome"; right?

 9        A   Yes.

10        Q   You said, "Also, if you look on the P&L,

11   everything is broken down by category.  So you can

12   see the AdWords spend matching the amount in Google

13   account"; correct?

14        A   Yes.

15        Q   He responds, "So now I have a warm and

16   fuzzy"; right?

17        A   Yes.  Can I elaborate on that?

18        Q   Yes.

19        A   This is very important, because this was a

20   time where I felt that Tyler was not trusting that

21   the Mobile Monster charges for AdWords were not

22   actually going to AdWords, which is why he was asking

23   for access to the AdWords account.  So you pay -- so

24   the reason why there wasn't a debit card for TopDevz

25   or a credit card, because it didn't have any, is
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 1   because our spending on AdWords some months would be

 2   $200,000 on my personal American Express.

 3            So what would happen is TopDevz would get an

 4   invoice for Mobile Monster, for like 250 grand, and

 5   I'm like, that's a lot, yeah, it is a lot, but then

 6   when I went into it, I'm like, well, it was $180,000

 7   of Google charges on my card.  So when Tyler saw

 8   this, because he saw the amounts going to Mobile

 9   Monster, this was his way of not confronting me, that

10   he doesn't trust me, but basically asking me, look, I

11   know you're charging for whatever you're paying on

12   your Amex for your Google.  Even though it's broken

13   down, as I say, on that spreadsheet line by line

14   item, what he wanted to see is was the money actually

15   going into the Google account to run the ads.

16            So in order for him to have zero doubt that

17   that is where the money's going, I gave him admin

18   access to the actual Google ads account, which he can

19   log in and see the payment history and the charges

20   from Google.  That's why he's saying, "Now I have a

21   warm and fuzzy," because he can follow the money

22   from, you know, where everything is going.

23            The reason why we could not do it out of

24   TopDevz, as he was suggesting earlier, because the

25   bank account and the cash flows didn't have the
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 1   money.  So I had to support the cash flow, and I have

 2   e-mail correspondence with him, where I'm like, dude,

 3   there's a quarter million dollars on my Amex, like we

 4   need to deal with the situation.  But anyhow, this is

 5   where it landed, so I think this was --

 6        Q   Well, you can talk about that a little bit,

 7   which is why would there be a cash flow issue?  What

 8   was the cash flow issue?  Explain that.

 9        A   Well, one, we were a startup, we were

10   generating revenue.  And when we started to generate

11   revenue, we were growing, and the accounts we were

12   starting to land were getting larger and larger.  So

13   our payment terms were going from net 15 -- like

14   Becton, Dickinson, for example, a Fortune 50 company,

15   is not going to change their payment terms because of

16   TopDevz.

17            And I get asked this question every day.

18   Josh will come to me and say, hey, I need you to

19   accept this or talk to them, and I try, but they're

20   like, listen, our terms are our terms.  You want to

21   do business with us or you don't.  So I'm not going

22   to turn down a Fortune 50 company.  So we say yes,

23   but it creates a lot of cash flow issues because the

24   payment terms are getting extended.

25            Compounding that problem is we weren't
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 1   getting paid on time with the payment terms.  So they

 2   would say net 60, and it really became net 90, some

 3   of them were net 120.  So it just became, you know,

 4   that compounding issue.  And I can't blame the

 5   customers for that, but this is -- this is why it was

 6   structured that way.

 7        Q   Okay.  So I do want to talk about something

 8   related to this very quickly, which is -- so is

 9   Becton, Dickinson -- is that the correct way to say

10   it?

11        A   BD, yeah.

12        Q   Okay.  Are they a client of TopDevz?

13        A   Yes, they are.

14        Q   Okay.  And what is -- do you know what the

15   revenue is for them, generally, per year?

16        A   We signed a statement of work with them for

17   a PO for $750,000.

18        Q   For what year?

19        A   It started, I want to say, in 2020, and it's

20   actually coming to its end now, but they're talking

21   about renewing.

22        Q   Okay.  So $750,000 for that work?

23        A   Correct.

24        Q   Okay.

25        A   The purchase order is that much.
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 1        Q   All right.  Let's move on.

 2        THE ARBITRATOR:  Is this a good time for a

 3   break?

 4        MR. MATTHEWS:  Sure, we can do that.

 5        THE ARBITRATOR:  And then we'll go for maybe --

 6   let's take a ten-minute break, and then maybe plan on

 7   going another 30 minutes or so.

 8        MR. MATTHEWS:  Sure.

 9        THE ARBITRATOR:  What is your time estimate for

10   Mr. Rajaee?

11        MR. MATTHEWS:  I think what I have left would be

12   about an hour and a half to two hours.

13        THE ARBITRATOR:  Oh, all right.  We won't be

14   finishing tonight, then.

15        MR. MATTHEWS:  I think we'll have to continue a

16   little bit into the next day.

17        THE ARBITRATOR:  All right.  All right.  Then,

18   let's take a ten-minute break.  Come back like at

19   4:10.

20        MR. MATTHEWS:  All right.  Perfect.  Thanks so

21   much.

22            (Recess taken from 3:58 p.m. to

23        4:10 p.m.)

24        THE ARBITRATOR:  Okay.  I was just looking at my

25   notes.  Did we agree -- since it looks like -- since
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 1   it looks like we are going to need additional hearing

 2   time, did we agree on December 13th as our additional

 3   day?

 4        MR. CARPENTER:  Yes.

 5        THE ARBITRATOR:  Okay.  So -- and can we start

 6   at 9:00?  Will that work for everyone?

 7        MR. CARPENTER:  Yes.

 8        THE ARBITRATOR:  Okay.  Mr. Matthews, does that

 9   work for you?

10        MR. MATTHEWS:  Does that work for you, 9:00?

11        MR. RAJAEE:  Yeah, I can do it.

12        THE ARBITRATOR:  Okay.  So we'll start at

13   9 o'clock on December 13th.

14            And Mr. Matthews, I know you have a bit more

15   time with Mr. Rajaee.  And then do you have other

16   witnesses after Mr. Rajaee?

17            Oh, Mr. Matthews, you're muted.

18        MR. MATTHEWS:  I may call Mr. Davis, otherwise,

19   that would be it.

20        THE ARBITRATOR:  Okay.  All right.  Well, then,

21   let's see what we can do today.  Since we're not

22   going to finish and it has been a long day, can we go

23   till about 4:45?  Just I have a few things that have

24   piled up that I could sure use even 15 minutes to

25   take care of.
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 1        MR. MATTHEWS:  Completely understood.  That's

 2   fine with me.

 3        THE ARBITRATOR:  Okay.

 4        MR. CARPENTER:  I'm sure Susan will appreciate

 5   it.

 6        THE ARBITRATOR:  Okay.  All right.  Well, then,

 7   let's continue working for another half-hour or so.

 8            And Mr. Matthews, the floor is yours.

 9        MR. MATTHEWS:  Okay.  Thanks so much.

10        Q   So we're back on the record, and we were

11   looking, just to be clear, at Exhibit 16A; right?

12            You know, I just want to touch real quickly,

13   before we move on to the next exhibit, can you

14   quickly, Mr. Rajaee, explain the purpose of your

15   purchase of the Bentley and Rolls-Royce that have

16   been mentioned.

17        A   So the cars were a tool to fit into one of

18   the puzzles pieces I was trying to explain but wasn't

19   given the opportunity to finish.  But, essentially,

20   they were used to create a certain image for the

21   company and also be used in our content generation

22   for the social media channel for TopDevz, LinkedIn,

23   basically all the stuff that we do.  So that was

24   just -- it was a part of that campaign.

25        Q   Can you explain, or give a specific example,
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 1   of how maybe, perhaps, the Rolls-Royce helped to

 2   close any business?

 3        A   Specifically, I remember the CIO of Procore,

 4   who contacted us, and his name's Mike Hanson, and I

 5   purposely took the call inside the Rolls-Royce

 6   because I wanted to, you know, show a particular

 7   image.  And the first comment he made was, you know,

 8   "Dude, are you in a Rolls-Royce?"  And I'm like --

 9   you know, I kind of played it off, but I was doing

10   that intentionally.

11            And then after that call, he introduced me

12   to the head of somebody else at Procore.  I can't --

13   I think it was Samantha.  I can't remember her name.

14   And ultimately they asked for, within a week of that

15   conversation, four or five more developers.  And then

16   we couldn't fulfill it because of the whole Tyler

17   thing, we lost Siarra, so we lost some of that

18   revenue.

19            But that would be a specific instance where

20   I could definitely tie the credibility of the comment

21   that he made.  It just kind of put me on a different

22   level with him.  And, ultimately, Procore went public

23   a few months ago, and we were a part of that, so --

24        Q   Okay.  So can you explain, do you recall

25   what Procore, what their revenue is per year, or
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 1   roughly?

 2        A   I don't.  I don't know.  I know that they're

 3   construction management.  Tyler knows.  His company

 4   uses Procore.  But it's basically a construction

 5   management software, and like I said, they went

 6   public a few months ago.

 7        Q   Okay.  All right.  Let's move on to

 8   Exhibit 17A.  Now, I'm not sure, we'll see if you --

 9   how you can speak to this.

10            But this is -- this is a screenshot of a --

11   it looks like an e-mail from Tyler Davis at his

12   Porter Consulting, LLC, to Jennifer Glaser where it

13   states, "Jennifer, can you send me the 2020 taxes and

14   my K-1 for TopDevz?"

15            How do you have access to this e-mail?

16        A   So TopDevz uses Google Enterprise edition,

17   and one of the functionalities of the administration

18   for the domain of TopDevz is the administrator can

19   view all activity on a user's account, which is how

20   you found out he's accessing files, you know, making

21   requests to Jennifer, and copying his TopDevz e-mail.

22            If he would have sent that e-mail from

23   Porter Consulting, it says there to Jennifer Glaser,

24   we wouldn't have seen it, but because he copied

25   TopDevz.com, and I'm a super admin user, we can view
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 1   all activity relating to what files are accessed,

 2   when they're downloaded, e-mail corres- -- basically

 3   e-mail correspondence.

 4            And this was in place way before the

 5   litigation, just so you know, because sometimes our

 6   developers, they use -- they'll swear at a client or

 7   something, or there's some key words that Google, for

 8   like corporate compliance, tries to detect.  So I get

 9   alerted when those kinds of things happen.  But in

10   this specific case I used the administrator portal to

11   go in and view activity on his e-mail account.

12        Q   Okay.  So this is -- so basically through

13   your ownership of TopDevz IP or its assets, you can

14   access this communication?

15        A   Correct.

16        Q   Okay.  Now, it looks like this e-mail was

17   drafted or sent on October 12th of 2021.  So this

18   year, relatively recently.

19            Do you have any reason to believe it wasn't?

20        A   This is directly from the Google admin

21   portal.  So if it's in there, he copied TopDevz.com

22   at 1:58 p.m. on October the 12th, 2021.

23        Q   Okay.  All right.  And, again, so this is a

24   request for the 2020 taxes and K-1 for TopDevz;

25   correct?
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 1        A   Yes.

 2        Q   All right.  So let's move on to the next

 3   exhibit, Exhibit 18A.  And this is dated

 4   October 14th, 2021.  So it looks like two days later,

 5   and it's an e-mail from Jennifer Glaser to Tyler

 6   Davis at his Porter Consulting, LLC, account, and

 7   also at his TopDevz.com account.

 8            How do you have access just to this, just to

 9   clarify for the record?

10        A   Same way I have access.  Except if you look

11   at system labels, Google tracks if the user opens the

12   e-mail or not.  The reason why I think this is

13   important is because it's saying that it hit his

14   inbox on his TopDevz domain, and he opened this

15   e-mail on his TopDevz domain.  So as of October 14th,

16   he still had access to everything.

17        Q   Okay.  Now, Jennifer Glaser, she's the

18   accountant for TopDevz; right?

19        A   Correct.

20        Q   And when she gets requests for corporate

21   documentation, does she generally contact you or does

22   she advise you?

23        A   Generally not, but since the litigation

24   started, you know, I was asked to go through counsel

25   on any communication regarding TopDevz.  And she
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 1   reached out and told me that Tyler's requesting

 2   returns, and I told her, "Give him whatever he

 3   wants" --

 4        Q   Okay.

 5        A   -- "relating to TopDevz, LLC.

 6        Q   All right.  Thanks for clarifying.

 7            Let's move on to Exhibit 19A.  So this is an

 8   invoice for Mobile Monster.  It's dated June 5th of

 9   2017.  It looks like a little bit after the company

10   was formed, a little less than a month after the

11   company was formed --

12        A   Yes.

13        Q   -- correct?

14        A   Yes.

15        Q   And so this invoice, it states it's for lead

16   generation fee and expense reimbursement for -- the

17   amount is $50,000 -- $50,718; correct?

18        A   Yes.

19        Q   And you stated before that you work with

20   Zoho Books for your accounting; correct?

21        A   As of 20- -- or towards the end of 2019,

22   2020, yes.

23        Q   And Mr. Davis has access to the account for

24   TopDevz through Zoho Books; correct?

25        A   Yes.
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 1        Q   All right.  And are these -- does he have

 2   access to these invoices?

 3        A   They should all be in there, yeah.

 4        Q   Okay.  Now, before I move on, I actually

 5   want to touch on one other issue.  The -- because we

 6   had talked before about the Bentley and the

 7   Rolls-Royce.  I want to talk real quickly about the

 8   private jet.

 9            You said that there's a management company,

10   a company that manages the jet; correct?

11        A   Yes.

12        Q   And so can you talk a little bit about the

13   documentation that's in place with regards to the use

14   of the jet or how that works?

15        A   I can't remember the lady's name, but she is

16   a private aviation attorney, specializes in private

17   aviation matters.  She set everything up.  And she --

18   there's all this dry lease, web lease, FAA stuff, a

19   bunch of documentation on that.

20            And then on the use of the aircraft, when

21   the aircraft is being used or maintenanced [sic],

22   every dollar that is spent on the plane is actually

23   done through Lone Mountain.  They're the ones who

24   front the expenses.  And then -- actually, they don't

25   front, sorry.  They ask for a $50,000 retainer, and
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 1   then they would deduct from that.  And as the

 2   aircraft's being used, we would be replenishing that,

 3   which is why the invoices and amounts you see going

 4   to Lone Mountain.  And they send me very detailed,

 5   with all kinds of receipts attached.  They're like a

 6   hundred pages long for like two trips.  It's

 7   everything from a $3 Subway sandwich up to $20,000

 8   maintenance on the aircraft.

 9        Q   Okay.  And when you're using it, can you

10   give us some examples of when you've been -- or when

11   you've used this aircraft and what for?

12        A   So I use it in various ways.  One is when we

13   first got it, there was an account in Denver that was

14   very timely.  And I went to go see her, she's the

15   vice president of a company called Alchemer.  I don't

16   know how to spell it, Alchemer.  And she -- their

17   office is very -- like kind of remote.  And that

18   would be one opportunity that I took to go see a

19   client right away, face to face, because I saw the

20   opportunity.

21            And she has on her -- they're currently a

22   client of ours right now, with four or five active

23   developers, so that's about a hundred thousand in

24   revenue, but they're activity planning with us right

25   now for anywhere from 15 to 20 more developers.  And
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 1   that would be an instance of using the plane to go

 2   see a client on demand, right away, and do that.

 3            While I was there, there was a joke made,

 4   because she found out what airport I landed at.  And

 5   it wasn't Denver International, it was some weird,

 6   you know, in the middle of kind of nowhere airport.

 7   She goes, "Oh, that's a private airport."  And then I

 8   was like -- I joked back with her, I'm like, "Oh,

 9   yeah, you know, we got a plane to get around."  She's

10   like, "Oh, you guys must be doing really well."  I

11   said, "Yeah, you know, we're trying."  I just kind of

12   played it off.  20 minutes later, she walked out of

13   the room and brought the CEO of the company into the

14   room and introduced me directly.  So this would be

15   another example of how I strategically played it off,

16   like it was coincidental, but it was staged, like to

17   get to them.  That would be one.

18            And then while I was there, I was able to

19   see this CFO of Bankers Bank of the West, a bank that

20   I was developing a relationship with.  And he could

21   only meet at a certain time, where the jet became

22   flexibility for me to just wait for him.  So I did, I

23   met with him too.  And then I used the jet to go to

24   Florida to meet with some folks, and at that event, I

25   was introduced to the chief operating officer of
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 1   Fraser Yachts.  So their clientele literally is

 2   billionaires.  These are 200-, 300-foot mega yachts.

 3            And the joke was, again, you know, the

 4   flexibility of the airplane, and, you know, I bring

 5   it up for marketing purposes so that it established

 6   some sort of almost like a category of people you're

 7   talking to.  And so they introduced me to a bunch of

 8   people there, and I'm building relationships with

 9   them and trying to get, you know, TopDevz into there.

10            I was introduced to someone there.  I forget

11   his name right now.  And they're doing a very large

12   project, of which they -- as soon as they found out

13   we do software development, they're like, "We need to

14   talk."  And he's currently traveling right now, but

15   they're on the calendar at the top.

16            So there's some specific examples of -- from

17   just as a tool to get around when I need to, that the

18   plane is being used.  Everything else is for the

19   marketing side, you know, the image of, you know,

20   what we put out on social media contact and stuff to

21   leverage the image of a successful software

22   consulting company.

23        Q   Okay.  All right.  I want to move on to

24   Exhibit 20A.  And this is -- again, this is another

25   invoice for Mobile Monster.  This is dated
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 1   November 1st of 2017.  This is, it says, consultant

 2   reimbursement expenses for $14,062.74.

 3            Does that look correct to you?

 4        A   It looks correct, yeah.

 5        Q   Okay.  Is this an invoice that is available

 6   in Zoho Books?

 7        A   It should be.

 8        Q   And it would be available to Tyler Davis;

 9   correct?

10        A   It should be.  And if it isn't, he can ask

11   for it.  Siarra Wood was actually handling all of

12   this invoicing stuff by the way.

13        Q   All right.  Did -- from your understanding,

14   were you aware of correspondence between Tyler Davis

15   and Siarra Wood regarding accounting or any other

16   issues?

17        A   There was several communications between

18   Siarra and Tyler.  One was for a PPP loan he was

19   trying to get for Porter.  Another was for some sort

20   of net worth statement.  Another was our -- our taxes

21   that we pay on payroll, the W-2 quarterly reports.  I

22   don't know.  I just -- I tell her talk to Jennifer,

23   she'll tell us where to go get it.

24            And then there was times where he would ask

25   for the P&L.  And right before this litigation he
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 1   asked for all the transfers that have been made to

 2   Mobile Monster, and the amounts Mobile Monster

 3   actually received.  And I -- and Siarra asked me

 4   about, you know, "Tyler's asking for Mobile Monster

 5   stuff," and I said, "Give it to him."

 6            And so I pulled my American Express cards

 7   personally and I sent it to him.  And Siarra sent him

 8   a whole bunch of information on Mobile Monster.

 9        Q   All right.  So let's move on to Exhibit 21A.

10   This is back to some correspondence with you and

11   Mr. Davis.  This is text correspondence between and

12   you Mr. Davis.  It's dated November 25th, 2019.  I'm

13   looking here at the time stamp above where it's been

14   highlighted.

15            Does that look correct to you?

16        A   Yes.

17        Q   And on the left-hand side is Mr. Davis;

18   correct?

19        A   Yes.

20        Q   And on the right-hand side is yourself,

21   Mr. Rajaee; correct?

22        A   Yes.

23        Q   All right.  And it states for Mr. Davis, he

24   says on November 25th, 2019, at 10:14 a.m., he

25   states, "When you get a chance send me the meeting
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 1   invites for the executive meetings.  I would like to

 2   start attending.  I will also be arriving at about

 3   8:30 to the office next Thursday, leaving Friday

 4   night."

 5            Do you recall what this is in reference to?

 6        A   A hundred percent.

 7        Q   Can you tell us what that's in reference to?

 8        A   So that was the year, towards the end as you

 9   can see, I think we did almost 8 million in revenue.

10   And I had approached Tyler to say, you know, I know

11   you're running Porter Consulting, but, you know, he

12   had told me he'd never had more than 5, 6 million in

13   revenue at Porter Consulting even though it's been

14   around for 10, 15 years or however long it's been

15   around.  And I said to him, I said, "Look, this

16   company's really growing.  I could use your help.

17   And it's going to need a chief operating officer,

18   and, you know, if you want to build it like we did at

19   Surge, come, you know."

20            And, you know he said that he's not ready

21   because he doesn't understand the software language

22   yet.  He was supposed to start in January as the

23   chief operating officer, which he eventually did.

24   But this text is in reference to he wanted to start

25   getting onboarded in December, getting himself
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 1   acquainted with the people at the company, the

 2   process of the company, kind of the stuff that we did

 3   inside the company on a more kind of intimate level.

 4            And then we were having an employee get

 5   together in San Diego.  And he was -- he came for

 6   that trip and met all the people in person.

 7        Q   Okay.  And after this conversation, was it

 8   custom and practice for -- actually, strike that.

 9            Was -- were you involved in management

10   meetings with Mr. Davis regarding TopDevz?

11        A   Prior to this, no.  I would consult him

12   pretty much about everything.  And -- yeah, I

13   consulted him pretty much on everything.  But he

14   wasn't attending meetings until kind of this time

15   period.

16        Q   Okay.  But did he start to get involved in

17   negotiating contracts with clients?

18        A   Absolutely, he negotiated.  Well, he would

19   review the terms of the contract, and if he was

20   comfortable with some of them, he would do client

21   facing calls.  But the majority of it would be he

22   would help Sarah with the terms of the contract, and

23   ultimately, I would be brought in to negotiate the

24   terms.  But I would rely on him to review the

25   contracts, to make sure that we were comfortable as a
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 1   company with the terms that were on that particular

 2   account.

 3        Q   Okay.  And if he wasn't comfortable with the

 4   terms, did you ever discuss it with him?

 5        A   Yeah.  We went back and forth on e-mail

 6   threads all the time.

 7        Q   All right.  Did -- you said you were --

 8   let's say before you purchased the jet, you were

 9   using a jet, were you leasing it, or how did that

10   work?

11        A   Are you talking about JetSmarter?

12        Q   Yes.

13        A   So we used JetSmarter to get acquainted with

14   private aviation and jet guards and, you know, what a

15   jet can do, and the benefits and the costs, and, you

16   know, just kind of getting into that.  So prior to

17   that jet, we were on JetSmarter for three years.

18        Q   And were you using it as a tool at that time

19   to visit clients?

20        A   Same reasons why I'm using the jet now.

21   Clients, marketing, content for the social media, and

22   stuff that we do.  And I actually met Hugh Jackman on

23   one of the flights, which was pretty interesting.

24        Q   Well, in connection with these flights, I'm

25   going to talk about those relationships in a second,
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 1   but did Tyler come with you on some of these flights

 2   to meet clients?

 3        A   On some of them, he would, yeah.

 4        Q   And can you give us an example that you

 5   recall of a client meeting with Tyler?

 6        A   We went to Texas once and we met with

 7   Steves & Sons, which is based out of Austin, San

 8   Antonio.  And then I think we did a Chicago trip.

 9   I've done several with him.  I'm not remembering all

10   of them off the top of my head.

11        Q   Well, let me ask you a question.  Generally,

12   how much do you travel?

13        A   When we had the JetSmarter membership, I

14   think I took about 160 flights.

15        Q   In a year?

16        A   It was over the period of three years.

17        Q   Over the period of three years?

18        A   Right.

19        Q   Okay.  So you're traveling, is it like a

20   couple times a month?

21        A   In the beginning, it was, I think, a lot

22   more than a couple times a month.

23        Q   Okay.  So I'm going to move on to --

24   actually, let's talk about the -- you just referenced

25   something about Hugh Jackman.  I'm wondering if
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 1   there's any significance there.  Can you explain if

 2   there's any significance to that interplay or

 3   introduction?

 4        A   So I have a selfie on a private jet with

 5   Hugh Jackman and myself only, and I've used that I

 6   don't know how many times to gain credibility, taking

 7   wow factors with clients, that'll be like, "Oh, wow,

 8   you know Hugh Jackman?"  And they just want -- they

 9   just want -- you know, it's kind of the product hook.

10   Right?  It's like I have a connection to him and his

11   wife Deborra, and so that is interesting to people.

12            So I've used it on LinkedIn in.  I've used

13   it on YouTube.  I've used it on text messages with

14   folks.  Tyler has used it and shared it with people

15   in his network.  So, I mean, it would be those types

16   of things where we would retool and repurpose for

17   marketing.

18        Q   So what's the significance of using some of

19   these tools to develop a relationship with a client?

20   Why is that significant for TopDevz?

21        A   Because it's kind of like a real estate

22   agent, right, if I'm to really simplify it.  You

23   generally work with the real estate agent that is

24   either top of mind to you or has incredible

25   credibility to make you go with them over somebody
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 1   else.  Right?  Our business is kind of a

 2   when-you-need-us kind of business, and we can't just

 3   keep pushing the same content.  So building those

 4   relationships keeps us top of mind, so when there is

 5   a need, they come to us.

 6            The second part of relationship building is

 7   when there are problems on accounts, which we

 8   experience at TopDevz, they leave us -- for them to

 9   leave us becomes a little bit harder.  They give us

10   more opportunities, they give us more at-bats to fix

11   the problem because there's that's personal

12   connection.

13        Q   So you're saying that you are making a

14   calculated investment into a relationship with people

15   at a company to build longevity of a relationship; is

16   that what you're saying?

17        A   That entire model I was trying to explain

18   that I wasn't able to finish hinges on the ability to

19   keep track of all of these relationships and foster

20   them and grow them.

21        Q   Okay.  And then from a sort of connectivity

22   point of view, what is the general role of the people

23   that you're dealing with at a company?  Are they

24   generally key level executives, or who are you

25   generally dealing with?
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 1        A   So we had the -- when we started the

 2   company, it was more managers and some CIOs.  Since

 3   kind of this push in the marketing content side, it

 4   has turned into a lot of board level members, some of

 5   them, you know, incredibly ultra high net worth

 6   individuals that own companies.  CEOs of larger

 7   companies, CFOs of larger companies.

 8            So, you know, it's also interesting to note

 9   that when I used to text these people four years ago,

10   I wouldn't get a reply, where now I will send a

11   message, and I get a reply.  And that tells me right

12   there that the relationship is at a different level.

13   Right?  And I pride myself on that, because that's

14   what I've been busting my ass to do, is build this

15   infrastructure.

16        Q   Understood.

17            And so from your perspective, do you also

18   believe or have you -- strike that.

19            From your perspective, have you experienced

20   situations where you -- where these individuals have

21   an expectation of a lifestyle when they're

22   interacting with you?

23        A   I have received numerous messages, text

24   messages, phone calls, leads for TopDevz, where they

25   reference the jet or will reference the show or will
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 1   reference the Rolls-Royce or the Bentley, and say,

 2   "Hey, I really like your show on this content," blah,

 3   blah, blah, "I need this."

 4            And I even have people reaching out to me

 5   for business advice, how can I get a jet, how can I

 6   get a Rolls-Royce, how can I get this, how can I get

 7   that.  And my answer's honest, you know, I work hard,

 8   I do it, whatever.  But the one thing I'm careful of

 9   is not to fake it.  Right?  And that's, I think,

10   important in what I'm doing, is I'm not being

11   disingenuous by doing it.  I'm strategically using it

12   for the benefit of the company.

13        Q   All right.  Let's move on to Exhibit 22A.

14        THE ARBITRATOR:  Is this maybe a good stopping

15   point?

16        MR. MATTHEWS:  I think so, actually, yeah.

17        THE ARBITRATOR:  Okay.  Because I think it takes

18   about 15, 20 minutes per exhibit.  So it might be a

19   good stopping point.

20        MR. MATTHEWS:  Okay.

21        THE ARBITRATOR:  So till December 13th at

22   9:00 a.m.

23        MR. CARPENTER:  And will we get a new link from

24   Elizabeth?

25        THE ARBITRATOR:  I assume so, now that she knows
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 1   that we definitely need it.

 2        MS. ROBERTSON:  Yes, I'll circulate one for the

 3   13th.

 4        MR. CARPENTER:  Thank you very much.

 5        THE ARBITRATOR:  All right.  Well, everyone,

 6   thank you so much for your hard work, and, you know,

 7   you've stayed alert through all this and worked

 8   really hard.  Thank you very much.

 9            And you too, Susan, the court reporter,

10   appreciate all your good efforts.

11            So I'll see you all on December 13th, and

12   any problems or questions, just touch base with the

13   case manager Elizabeth, and we will address them.

14        MR. MATTHEWS:  Sounds good.

15            Thank you, Susan.

16            Thank you, Elizabeth.

17            And thank you, Ms. Callahan.

18            (Proceedings concluded at 4:39 p.m.)
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                 1          THURSDAY, DECEMBER 2, 2021, 11:04 A.M.



                 2



                 3        THE ARBITRATOR:  As I recall correctly, we ended



                 4   with Mr. Davis yesterday.  I believe it is -- have we



                 5   yielded the floor to Mr. Matthews?



                 6        MR. CARPENTER:  Yeah, we yielded the floor for



                 7   cross on Mr. Davis.



                 8        THE ARBITRATOR:  Okay.  I'm sorry.  Good.



                 9            Then let's proceed.



                10            And, Mr. Davis, you are still under oath.



                11        THE WITNESS:  Okay.



                12        THE ARBITRATOR:  Thank you.  Oh, and



                13   Mr. Matthews, I did receive the PDF of your



                14   Exhibit 50A.  No problems.  I did send an e-mail



                15   acknowledgement, but I did want to let you know I did



                16   receive it, and I have it -- I have it printed.



                17        MR. MATTHEWS:  All right.  Thank you very much.



                18        THE ARBITRATOR:  Along with your 1A through 49A.



                19        MR. MATTHEWS:  All right.  Perfect.



                20        THE ARBITRATOR:  Thank you.



                21        MR. MATTHEWS:  All right.



                22            And I'm sorry, was Mr. Davis sworn in?



                23        THE ARBITRATOR:  He is still under oath.



                24        MR. MATTHEWS:  Still under oath, okay.



                25        THE ARBITRATOR:  And that will probably be my
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                 1   practice, once I swear them, to the extent they take



                 2   a seat -- for example, before, Mr. Rajaee was



                 3   previously sworn.  When he re-sits in the chair, then



                 4   I would just remind him that he's still under oath.



                 5   That would be the case for any witness until I use



                 6   the magic words to counsel, is this witness released.



                 7   When you say yes, then their responsibilities to



                 8   testify here are deemed completed and concluded.  But



                 9   I won't readminister it every time it's said.



                10        MR. MATTHEWS:  Of course.  Understood.



                11



                12                     MICHAE S. HAWES,



                13       having been previously duly sworn, testified



                14                        as follows:



                15



                16                     CROSS-EXAMINATION



                17   BY MR. MATTHEWS:



                18        Q   Good morning, Mr. Davis.



                19        A   Good morning.



                20        Q   Thanks -- thanks for joining us.  I know



                21   yesterday was a long day, so I appreciate everyone



                22   coming back today.



                23            So, Mr. Davis, I want to go through just a



                24   few things from your testimony yesterday and just in



                25   general.

�



                                                                       307





                 1            Now, I believe yesterday you testified that



                 2   you made an investment in TopDevz in the amount of



                 3   $750,000; correct?



                 4        A   Correct.



                 5        Q   And that was broken down into three separate



                 6   payments; correct?



                 7        A   Correct.



                 8        Q   And so the three payments, they were equal,



                 9   equal amounts of $250,000; correct?



                10        A   Correct, to my recollection.



                11        Q   Okay.



                12        MR. CARPENTER:  Pardon me.  Remember to speak



                13   clearly.



                14   BY MR. MATTHEWS:



                15        Q   Now, Mr. Davis, those $250,000 payments each



                16   came from Porter Consulting; is that correct?



                17        A   That is correct.



                18        Q   All right.  And the first payment actually



                19   was made from Porter Consulting to Mobile Monster;



                20   correct?



                21        A   Correct.



                22        Q   All right.  Now, we'll get back to that in



                23   just a minute, but you said yesterday that you had



                24   only entered into one Operating Agreement for



                25   TopDevz; isn't that right?
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                 1        A   So for TopDevz, the only executed by both



                 2   parties' agreement that we have is the one that we've



                 3   actually been looking at through the course of this



                 4   trial.



                 5        Q   Okay.  So your answer is that you only



                 6   signed one Operating Agreement for TopDevz; right?



                 7        A   No, that's not my answer.



                 8        Q   So are you saying that you signed another



                 9   operating agreement for TopDevz?



                10        A   I did.



                11        Q   Okay.  Did Mr. Rajaee execute any other



                12   Operating Agreement for TopDevz?



                13        A   Not that I'm aware of.



                14        Q   Okay.  So the only operating agreement that



                15   both parties signed is the one dated May 9th of 2017;



                16   correct?



                17        A   Correct.



                18        Q   All right.  So we're going go to that



                19   exhibit in a moment.  Actually, let's bring up that



                20   exhibit.  I've marked it as Exhibit 1A.  I'll share



                21   my screen.



                22        THE ARBITRATOR:  That's fine to bring up 1A.



                23        MR. MATTHEWS:  Okay.  Thank you.



                24        Q   So I'm looking at what's been marked as



                25   Exhibit 1A.  And going on to the next page, which the
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                 1   front page is a disclaimer.  And this goes on to



                 2   state this is the Operating Agreement for TopDevz,



                 3   LLC.  It's dated May 9th of 2017.



                 4            Does this look like the Operating Agreement



                 5   for TopDevz, LLC, dated May 9th of 2017, Mr. Davis?



                 6        A   Yes.



                 7        Q   Okay.  And according to this Operating



                 8   Agreement, Mr. Rajaee was the manager; correct?



                 9        A   Correct.



                10        Q   All right.  And I want to go down, just to



                11   confirm.



                12            Now, this is the signature page, page 31, of



                13   the Operating Agreement.  It lists Ashkan Rajaee, and



                14   it also lists Tyler Brandon Davis at the very bottom



                15   at the very bottom.



                16            Is Tyler Brandon Davis you?



                17        A   It is.



                18        Q   Okay.  And this is your signature at the



                19   bottom of page 31; correct?



                20        A   It is.



                21        Q   All right.  And now we'll go to Exhibit B.



                22   This is the member capital contributions.



                23            Do you recall seeing this page?



                24        A   Yes.



                25        Q   And you'll note that it's blank; correct?
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                 1        A   Correct.



                 2        Q   It doesn't include the ownership of the



                 3   members in this; correct?



                 4        A   Correct.



                 5        Q   And it doesn't list your capital



                 6   contribution of $750,000; correct?



                 7        A   Correct.



                 8        Q   So are you saying that you didn't make an



                 9   investment of $750,000 into TopDevz?



                10        A   No, I'm not saying that.



                11        Q   But it's not on this page.



                12        A   No, it's not.



                13        Q   So you're certain that you made an



                14   investment of 750,000 in TopDevz?



                15        A   Hundred percent.



                16        Q   Okay.  So let's go back to the fact that



                17   this is your signature on the bottom of page 31.



                18            You can confirm that that's your signature;



                19   correct?



                20        A   Correct.



                21        Q   And your testimony yesterday was that there



                22   was never an amendment to this Operating Agreement;



                23   isn't that right?



                24        A   It was executed by both parties.



                25        Q   That's not my question.
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                 1            My question is, your testimony yesterday was



                 2   that there wasn't an amendment to this Operating



                 3   Agreement; right?



                 4        MR. CARPENTER:  Objection; argumentative, asked



                 5   and answered.



                 6        THE ARBITRATOR:  Well, I think we're still



                 7   waiting for the answer.  You can answer, Mr. Davis.



                 8        THE WITNESS:  Yeah, there's no executed



                 9   amendment to this Operating Agreement.



                10   BY MR. MATTHEWS:



                11        Q   So it's your testimony that there was never



                12   an amendment to this operating agreement?



                13        A   Correct, there was no executed amendment to



                14   this agreement.



                15        Q   All right.  Let's go to paragraph 3.1.



                16            Now, at the bottom of page [sic] 3.1, it



                17   says -- it says, "Each Member" -- let's get out of



                18   here for a second.



                19            So it says, "Each Member will contribute to



                20   the capital of the Company as the Member's initial



                21   Capital Contribution the money or property," and then



                22   it says the letters "TBD"; correct?



                23        A   It does.



                24        Q   And your understanding is that TBD means to



                25   be determined; correct?
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                 1        A   Correct.



                 2        Q   And after the letters TBD, in brackets, it



                 3   says "or services"; correct?



                 4        A   Correct.



                 5        Q   And it's your testimony that this has never



                 6   been amended; correct?



                 7        A   Correct.



                 8        Q   Now, Mr. Davis, when you formed TopDevz, you



                 9   knew that Mr. Rajaee was a Canadian citizen; right?



                10        A   I do.



                11        Q   And you discussed with him the fact that he



                12   had certain visa requirements; correct?



                13        A   Yes, we did.



                14        Q   And you understood that in connection with



                15   his visa requirements he had to have a 51-percent



                16   ownership in TopDevz; correct?



                17        A   I don't know that that's true.



                18        Q   Is that something you discussed with



                19   Mr. Rajaee?



                20        A   It was discussed, but yeah, whether that's



                21   true or not, I'm not -- I've never received documents



                22   as to whether that's actually a true statement.



                23        Q   So you had discussed with Mr. Rajaee the



                24   fact that he had to have a 51-percent ownership in



                25   TopDevz; correct?
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                 1        A   He indicated that he did.



                 2        Q   Okay.  And so it was your understanding that



                 3   when you entered into this Operating Agreement, he



                 4   had to have a 51-percent ownership in the company;



                 5   correct?



                 6        A   Can you repeat the question?



                 7        Q   It was your understanding, based on those



                 8   conversations, that when entering into the Operating



                 9   Agreement, Mr. Rajaee had to have a 51-percent



                10   ownership in the company; correct?



                11        MR. CARPENTER:  Calls for a legal conclusion.



                12   BY MR. MATTHEWS:



                13        Q   Well, based on your understanding --



                14        THE ARBITRATOR:  Let me rule.



                15            I believe that as he phrased the question,



                16   it simply asked for Mr. Davis's understanding.



                17            So with that qualification, if you have an



                18   understanding, Mr. Davis, you may answer the



                19   question.



                20        THE WITNESS:  No.  As far as when those



                21   conversations occurred, when -- the conversations of



                22   his need for that ownership, when that occurred, I



                23   don't know if it was before or after this.



                24   BY MR. MATTHEWS:



                25        Q   So your understanding -- your testimony is
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                 1   that when you entered into this Operating Agreement,



                 2   you did not believe that Mr. Rajaee had to be a



                 3   51-percent owner of the company?



                 4        A   No.  What I'm saying is the conversations



                 5   that we had regarding his L-1 visa requirements, I'm



                 6   not sure if they came before or after this.



                 7        Q   But you did have conversations about his L-1



                 8   visa requirements; correct?



                 9        A   We did.



                10        Q   And pursuant to those L-1 visa



                11   requirements -- or conversations, he stated that he



                12   had to have a 51-percent ownership in the company;



                13   correct?



                14        A   Yes.



                15        Q   And you didn't contest -- that you didn't



                16   contest that fact; correct?



                17        A   I didn't contest that fact?  I didn't, yeah,



                18   contest that fact.



                19        Q   Okay.  And so if he was going to have a



                20   51-percent ownership in the company, that would mean



                21   that you would have a 49-percent ownership in the



                22   company; correct?



                23        A   That's what it would mean, correct.



                24        Q   All right.  And you received -- your



                25   testimony yesterday was that you received K-1s from
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                 1   TopDevz every year; correct?



                 2        A   Correct.



                 3        Q   And you received a K-1 for the year 2019;



                 4   correct?



                 5        A   Correct.



                 6        Q   Let's go to what's been marked as



                 7   Exhibit 2A.



                 8        THE ARBITRATOR:  I cannot read what this is.



                 9        MR. MATTHEWS:  I'm going to zoom in, if it



                10   helps.



                11        THE ARBITRATOR:  Well, don't we have a more



                12   legible copy of it in the full copy of the 2019 tax



                13   returns that we could look at?



                14        MR. CARPENTER:  Yeah.  I'll object to this.  I



                15   have not seen it before today.  It appears to be a



                16   screenshot, and it varies from the corporate record



                17   production.  To the extent it's duplicative, we don't



                18   need it; to the extent it's new, I'll challenge the



                19   foundation of it and say it wasn't produced.



                20        THE ARBITRATOR:  All right.  Well, I'm going to



                21   sustain that because I can't read what I have on my



                22   hard copy.  So let's go to the one that was marked,



                23   which I believe was -- which has the entirety, which



                24   I believe is Exhibit 9.  No, it's 10.  Let's go to



                25   Exhibit 10.
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                 1        MR. MATTHEWS:  Just to clarify, are you saying



                 2   Exhibit 10 for Mr. Davis?



                 3        THE ARBITRATOR:  I am saying that Exhibit 10 is



                 4   the entirety of the tax return, 2019 tax return, for



                 5   TopDevz that included -- we reviewed them



                 6   yesterday -- both of the K-1s for Mr. Rajaee and



                 7   Mr. Davis.  And since it's legible and has already



                 8   been admitted without objection, we should look at it



                 9   to get the information that you'd like to elicit from



                10   Mr. Davis.



                11        MR. MATTHEWS:  Happy to go there.  I just don't



                12   have a copy of that.  I believe that that was



                13   produced or uploaded -- so we can go back to that in



                14   a moment.



                15        THE ARBITRATOR:  Well, let me just see if I can



                16   help out a bit here.



                17        MR. MATTHEWS:  Sure.



                18        THE ARBITRATOR:  I'm not sure how I give you



                19   screen-share when I pull it up, but let's see what we



                20   can do.



                21        MR. MATTHEWS:  So I can bring it up now as



                22   Exhibit 44A, if that helps.  It's probably easier to



                23   do it this way.



                24        THE ARBITRATOR:  Hold on.  44A is your -- is



                25   that the entirety of the tax return?
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                 1        MR. MATTHEWS:  This is the K-1 for Mr. Davis,



                 2   2019.



                 3        THE ARBITRATOR:  All right.  Well,



                 4   Mr. Carpenter, have you had a chance to look at it?



                 5        MR. CARPENTER:  Yes, I have.



                 6        THE ARBITRATOR:  Okay.  And you're fine with



                 7   that?



                 8        MR. CARPENTER:  Yes.



                 9        THE ARBITRATOR:  Okay.  All right.  Then we'll



                10   use 44A.  Excellent.



                11        MR. MATTHEWS:  All right.  Great.



                12        Q   So, Mr. Davis, you said previously that you



                13   received your K-1 for 2019; correct?



                14        A   Correct.



                15        Q   All right.  And this is the K-1 for TopDevz;



                16   correct?



                17        A   Correct.



                18        Q   Now, we're looking at Exhibit 44A.  It's



                19   dated 2019.  It says "Schedule K-1."  And section F



                20   lists Tyler B. Davis.  Is that you?



                21        A   That's me.



                22        Q   All right.  And looking at section J, it



                23   states that the profit at the beginning for you is



                24   49 percent --



                25        A   Correct.
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                 1        Q   -- is that correct?



                 2        A   That's what it says.



                 3        Q   And it states that the ending profit is



                 4   49 percent; correct?



                 5        A   Correct.



                 6        Q   Do you -- you received this; correct?



                 7        A   Correct.



                 8        Q   And you didn't contest this; correct?



                 9        A   In an LLC, ownership and profit and loss



                10   distributions can vary.  They're not the same.



                11        Q   The question is you didn't contest this;



                12   correct?



                13        A   No, I didn't contest it.



                14        Q   Okay.  So you never contacted Jennifer



                15   Glaser and attempted to contest this document?



                16        A   Why would I have a need to contest?



                17        Q   Thank you.



                18            Let me get out of screen-share for a moment.



                19            You know what, actually, I just realized



                20   something.  Yeah, there we go.  Okay, never mind.



                21            So I want to go to Exhibit 65 of



                22   Mr. Rajaee's declaration in support of his



                23   opposition.



                24        THE ARBITRATOR:  All right.  You're going to



                25   screen-share that?
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                 1        MR. MATTHEWS:  I will, yes.



                 2        THE ARBITRATOR:  It's a check detail?



                 3        MR. MATTHEWS:  It is -- let's see here.



                 4   Correct, yes.



                 5        Q   So, Mr. Davis, you mentioned yesterday that



                 6   there was a capital call that you participated in



                 7   around November of 2020; correct?



                 8        A   Correct.



                 9        Q   And do you recall being contacted by Siarra



                10   Wood regarding the capital call?



                11        A   I did, correct.



                12        Q   Okay.  And you recall that the capital call



                13   was for $76,000; correct?



                14        A   Correct.



                15        Q   All right.  And you wrote a check for your



                16   portion of the capital call; correct?



                17        A   I did not write that check.



                18        Q   Did you sign the check?



                19        A   I didn't sign that check either.



                20        Q   Did you issue a check from TopDevz for your



                21   capital call?



                22        A   I did.  I authorized the check to be written



                23   to TopDevz.



                24        Q   Okay.  And that check was for the amount of



                25   $37,240; correct?
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                 1        A   Correct.



                 2        Q   And you're aware that $37,240 is exactly



                 3   49 percent of $76,000?



                 4        A   I'm aware of that.



                 5        Q   I'm sorry.  I didn't get your answer.



                 6        A   I'm aware of that, yeah.



                 7        Q   And this check was issued from Mason



                 8   Building & Design?



                 9        A   Correct.



                10        Q   So there was a check that was issued from



                11   your company, Mason Building & Design, for your



                12   personal capital contribution to TopDevz?



                13        A   Yes.  The request came in, I was out of



                14   town, and so my business partner at Mason Building



                15   wrote that check, deposited it into TopDevz, and then



                16   I wrote a check to Mason Building & Design several



                17   days after that.



                18        Q   Okay.  So your testimony is that the check



                19   for your personal capital contribution from TopDevz



                20   was issued from the company Mason Building & Design;



                21   correct?



                22        A   Correct.



                23        Q   And you previously testified that all of



                24   your investment payments or your investments into



                25   TopDevz prior to that capital call were from Porter
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                 1   Consulting; correct?



                 2        A   Yes, they were issued out of my Porter



                 3   Consulting account.



                 4        Q   Okay.  And, again, the first payment went



                 5   from Porter Consulting to Mobile Monster; correct?



                 6        A   It went to Mobile Monster because TopDevz



                 7   didn't have a bank account at that time.



                 8        Q   Well, that's not my question.



                 9            My question is, it went from Porter



                10   Consulting to Mobile Monster; correct?



                11        A   Correct.



                12        Q   Okay.  And that was for $250,000?



                13        A   Correct.



                14        Q   Now, isn't it true that Mason Building &



                15   Design had received a PPP loan in the amount of



                16   $91,000 that was approved on April 11th of 2020?



                17        MR. CARPENTER:  I'll object to it being



                18   irrelevant and confidential and not germane to this



                19   proceeding.



                20        THE ARBITRATOR:  Sustained.



                21        MR. MATTHEWS:  May I be heard on that issue?



                22        THE ARBITRATOR:  I'll let you be heard, but



                23   Mason Building isn't here.  Its affairs are not an



                24   issue.  I have a very limited set of issues that have



                25   been put forth before me.  Maybe this has bearing on
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                 1   something for the broader dispute, but I have a very



                 2   narrow set of issues, and I do not see it's relevant.



                 3   So yes, you may make your argument.



                 4        MR. MATTHEWS:  It may be relevant to the broader



                 5   dispute, but I think that the broader dispute is



                 6   directly relevant to the decision that's being made



                 7   here.



                 8        THE ARBITRATOR:  I will not be deciding the



                 9   broader dispute.  I am -- please, Counsel, bear in



                10   mind, I will only be deciding the issues that have



                11   been tee'd up by Mr. Davis's petition.  I will not go



                12   beyond that.



                13        MR. MATTHEWS:  No problem.



                14            Okay.  So just to -- actually, I'll move on.



                15   Strike that.



                16        Q   Let's talk more about the 51-49 ownership



                17   distribution between the parties.



                18            Now, before, we talked about Exhibit A to



                19   the Operating Agreement.  Do you recall that?



                20        MR. CARPENTER:  I'll object to the questioning,



                21   that it contains a statement of fact recording



                22   ownership distribution of the parties of 51-49.  It's



                23   not a question.



                24        THE ARBITRATOR:  I need to hear the question



                25   back.
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                 1            Ms. Court Reporter, could you read it back



                 2   so I can hear it?



                 3            (Record read as follows:



                 4                "Q  Now, before, we talked



                 5        about Exhibit A to the Operating



                 6        Agreement.  Do you recall that?")



                 7        THE REPORTER:  Did you want a prior one to that?



                 8        THE ARBITRATOR:  Well, I think he was just asked



                 9   if he recalls Exhibit A.



                10            Okay.  You can answer that, Mr. Davis.



                11        THE WITNESS:  We didn't review Exhibit A.



                12        THE ARBITRATOR:  All right.



                13   BY MR. MATTHEWS:



                14        Q   We reviewed Exhibit B.



                15            So do you recall reviewing Exhibit B to the



                16   Operating Agreement for TopDevz?



                17        A   Yes.



                18        Q   Okay.  And, again, just to be clear, you



                19   said that you made an investment of $750,000 into



                20   TopDevz; correct?



                21        A   Correct.



                22        Q   The investment, however, is not listed on



                23   Exhibit B; correct?



                24        A   Correct.



                25        Q   And that fact was omitted from Exhibit B;
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                 1   correct?



                 2        A   Correct.



                 3        Q   So that was a mistake; correct?



                 4        A   A mistake, no.  It wasn't a mistake.



                 5        Q   Well, you said that you made an investment



                 6   of $750,000 into the company, but it's not listed on



                 7   the capital contribution page.  Isn't that a mistake?



                 8        A   No.



                 9        MR. CARPENTER:  Objection; argumentative.



                10        THE WITNESS:  It's not a mistake.



                11        THE ARBITRATOR:  Sustained.



                12   BY MR. MATTHEWS:



                13        Q   That's an omission, though; correct?



                14        A   Correct.



                15        Q   Let's talk about your correspondence with



                16   Mr. Rajaee and Jennifer Glaser.



                17            You're aware of who Jennifer Glaser is;



                18   correct?



                19        A   Correct.



                20        Q   And Jennifer Glaser is the accountant for



                21   TopDevz; correct?



                22        A   Correct.



                23        Q   And let's go to Exhibit 5A.  I'll get out of



                24   screen-share and get the document.



                25        THE ARBITRATOR:  Those are e-mails, some kind of
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                 1   e-mail chain?



                 2        MR. MATTHEWS:  Correct.



                 3        THE ARBITRATOR:  Okay.  Mr. Carpenter, any



                 4   objection?



                 5        MR. CARPENTER:  I don't have it here.  I'm



                 6   trying to find it.



                 7        THE ARBITRATOR:  All right.  Well --



                 8        MR. CARPENTER:  Hold on a moment.  5A, is it?



                 9        MR. MATTHEWS:  Correct.



                10        THE ARBITRATOR:  All right.  Well, I'm going to



                11   allow it.  It looks like e-mails.



                12            Go ahead, Mr. Matthews.  You can



                13   screen-share.



                14        MR. CARPENTER:  Can you tell me what page of the



                15   223-page PDF it is?



                16        MR. MATTHEWS:  It looks like, I think, it's page



                17   45.



                18        MR. CARPENTER:  Okay.  No objection.



                19   BY MR. MATTHEWS:



                20        Q   So, Mr. Davis, you received this e-mail from



                21   Mr. Rajaee on February 24th, 2020; correct?



                22        A   Correct.



                23        Q   And this e-mail includes yourself and



                24   Jennifer Glaser; correct?



                25        A   Correct.
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                 1        Q   And, again, Jennifer Glaser is the



                 2   accountant for TopDevz; correct?



                 3        A   Correct.



                 4        Q   And your e-mail address that is listed on



                 5   here is Tyler@TopDevz.com; correct?



                 6        A   Correct.



                 7        Q   All right.  So Mr. Rajaee sent an e-mail --



                 8   now, this is actually -- I want to be clear about



                 9   this.



                10            The e-mail on February 24th, Monday, at



                11   2:54 p.m., is from Ashkan Rajaee to Jennifer Glaser,



                12   and you're copied on this; correct?



                13        A   Correct.



                14        Q   All right.  And the e-mail states, "My



                15   ownership in TopDevz 51 percent, Tyler 49 percent.



                16   Tyler please confirm."



                17            That's what it states; correct?



                18        A   Correct.



                19        Q   And you responded on February 24th, 2020, at



                20   2:58 p.m. from your Tyler@TopDevz.com account;



                21   correct?



                22        A   Correct.



                23        Q   And your statement is, "This is correct";



                24   right?



                25        A   Correct.
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                 1        Q   And that e-mail includes Jennifer Glaser on



                 2   the correspondence; correct?



                 3        A   Correct.



                 4        Q   Okay.  I'm going to stop sharing.



                 5            Let me go back to Exhibit 1A, and that's the



                 6   Operating Agreement for TopDevz.



                 7        THE ARBITRATOR:  Do you know what paragraph



                 8   we're going to?



                 9        MR. MATTHEWS:  Yes.  We're going to go to



                10   paragraph 2.9.



                11            All right.



                12        MR. CARPENTER:  Where are you going, Jordan?



                13        MR. MATTHEWS:  It's paragraph 2.9.



                14        MR. CARPENTER:  Okay.



                15        MR. MATTHEWS:  Sorry, I'll just scroll down



                16   here.



                17        Q   All right.  So paragraph 2.9 talks about



                18   management of TopDevz; correct?



                19        A   Correct.



                20        Q   And the manager who's identified in



                21   paragraph 2.9 is Ashkan Rajaee; correct?



                22        A   Correct.



                23        Q   You are not identified as the manager of



                24   TopDevz; correct?



                25        A   Correct.
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                 1        Q   And, again, your testimony is that this has



                 2   not been amended; correct?



                 3        A   Correct.



                 4        Q   Let's go to Exhibit 28A.



                 5



                 6        THE ARBITRATOR:  And could you give



                 7   Mr. Carpenter just an approximation of where that is



                 8   in the bundle of exhibits.



                 9        MR. MATTHEWS:  Absolutely.



                10        THE ARBITRATOR:  Mine is not legible, just so.



                11        MR. CARPENTER:  28?



                12        MR. MATTHEWS:  It's at page 102.



                13        MR. CARPENTER:  102?



                14        MR. MATTHEWS:  103 is the actual document.  I



                15   will zoom in here.



                16        THE ARBITRATOR:  What is it?



                17        MR. MATTHEWS:  This is text correspondence



                18   between Mr. Davis and Mr. Rajaee.



                19        MR. CARPENTER:  You know, I'll just -- for



                20   purposes of the texts, I'll try to be -- not read



                21   everything in advance.  I'll assume it's okay



                22   until -- if I see a problem, I'll speak up.  Go



                23   ahead.



                24   BY MR. MATTHEWS:



                25        Q   So just for purposes of context, this is
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                 1   text correspondence between you and Mr. Rajaee;



                 2   correct?



                 3        A   Correct.



                 4        Q   All right.  And I'm looking at the bottom of



                 5   the left-hand side, it's time-stamped October 16th of



                 6   2019.



                 7            Do you see that?



                 8        A   No, I do not.



                 9        Q   I'm looking at the bottom here.  It says



                10   "2019-6" -- "-10-16."



                11            Do you see that?



                12        A   I do.



                13        Q   Okay.  So that would be October 16th of



                14   2019.  Does that sound right?



                15        A   I would have to go back and look at my



                16   phone.



                17        Q   Well, does 2019-10-16 sound like October



                18   16th of 2019?



                19        A   Yes, it does.  Whether it's correct or not,



                20   I'd have to look at my phone.



                21        Q   Let's go up to the top right-hand side of



                22   the page.



                23            Now, on the left-hand side, I'm just going



                24   to read what it says.  It says, "Sorry, I was in a



                25   meeting.  So essentially what has been determined is
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                 1   that without a jet we can't grow the company above 10



                 2   mil or is the preferred size 10 mil?  Obviously,



                 3   there are some benefits to not growing it bigger,



                 4   lifestyle, et cetera.  Who are you planning on



                 5   letting go?"



                 6            Does that sound like an accurate reading of



                 7   that statement?



                 8        MR. CARPENTER:  Are you asking him to read the



                 9   document?



                10        MR. MATTHEWS:  No.  I'm asking him if that is an



                11   accurate assessment of what it says.



                12        THE ARBITRATOR:  What it says by who?  See, this



                13   is one of the problems I always encounter in



                14   arbitrations where texts are put up.  Who -- I don't



                15   know who's in this exchange.  So I don't know what



                16   I'm looking at.



                17        MR. MATTHEWS:  So this is an exchange between



                18   Mr. Davis and Mr. Rajaee.



                19        THE ARBITRATOR:  Well, you're saying that, but



                20   you're not testifying.  So do we have someone who is



                21   going to authenticate this?



                22   BY MR. MATTHEWS:



                23        Q   Mr. Davis, did you send the message that



                24   starts with, "Sorry, I was in a meeting"?  Did you



                25   send that message?
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                 1        A   Yes.



                 2        Q   Okay.  And this is your message -- or text



                 3   correspondence between and you Mr. Rajaee; correct?



                 4        A   Yes, it is a text message between me and



                 5   Ashkan Rajaee.



                 6        Q   Okay.  And your messages are on the



                 7   left-hand side; correct?



                 8        A   Correct.



                 9        Q   And Mr. Rajaee's correspondence is on the



                10   right-hand side; correct?



                11        A   Correct.



                12        Q   All right.  Now, can you read the top



                13   message where it starts with "Sorry, I was in a



                14   meeting."



                15        A   "Sorry, I was in a meeting.  So essentially



                16   what has been determined is that without a jet we



                17   can't grow the company above 10 million, or is this a



                18   preferred size, 10 million.  Obviously there are some



                19   benefits to not growing any bigger, lifestyle, et



                20   cetera.  Who are you planning on letting go?"



                21        Q   Okay.  And that is the statement that you



                22   wrote to Mr. Rajaee; correct?



                23        A   Correct.



                24        Q   All right.  Now, you received a response,



                25   which is right below that; correct?
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                 1        A   Correct.



                 2        Q   And it says, "Not at all.  You said you want



                 3   to build it the way Matt did so that's what I'm



                 4   doing."



                 5            Who is he referring to?



                 6        A   He's referring to Matt McKay.



                 7        Q   And Matt McKay is from Surge, LLC?



                 8        A   Matt McKay is from Surge, LLC.



                 9        Q   And that was a prior venture you were in



                10   with Mr. Rajaee?



                11        A   Correct.



                12        Q   Now, I want to go down just below that,



                13   which has been highlighted in blue.



                14            And, again, on the left-hand side is your



                15   correspondence; correct.



                16        A   Correct.



                17        Q   And the first line that's been highlighted



                18   says, "I'm not trying to tell you how to run your



                19   show"; correct?



                20        A   Correct.



                21        Q   And then right below that it says, "If I



                22   could help you with the jet right now I would";



                23   correct?



                24        A   Correct.



                25        Q   So you testified yesterday that you were not
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                 1   aware of Mobile Monster; correct?



                 2        MR. CARPENTER:  Objection; misstates testimony.



                 3        THE ARBITRATOR:  I believe that's correct.  I



                 4   think if you rephrase it, Mr. Matthews.



                 5   BY MR. MATTHEWS:



                 6        Q   Is it correct that you are aware of Mobile



                 7   Monster?



                 8        A   I'm aware of Mobile Monster.



                 9        Q   And you were aware, obviously, that the



                10   first payment from Porter Consulting went to Mobile



                11   Monster; correct?



                12        A   Correct.



                13        Q   All right.  I want to go to Exhibit 7A.



                14        MR. CARPENTER:  What page on the PDF is that?



                15        MR. MATTHEWS:  I'll let you know in just a



                16   minute, Scott.  Just bear with me, please.



                17        MR. CARPENTER:  It's really awkward having all



                18   these windows open.  Isn't it?



                19   BY MR. MATTHEWS:



                20        Q   Okay.  So, again, you entered into --



                21        MR. CARPENTER:  What page?



                22        MR. MATTHEWS:  This is at page 62.



                23        THE ARBITRATOR:  And this is an e-mail exchange?



                24        MR. MATTHEWS:  That's correct.



                25        MR. CARPENTER:  No objection.
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                 1   BY MR. MATTHEWS:



                 2        Q   So, Mr. Davis, you were aware of the



                 3   commissions to Mobile Monster; correct?



                 4        A   No, I was not.



                 5        Q   Your testimony is that you were not aware of



                 6   the commissions to Mobile Monster?



                 7        A   No.  I'm aware of commissions that go to



                 8   Ashkan Rajaee.



                 9        Q   Okay.  You're aware that Ashkan Rajaee owns



                10   Mobile Monster?



                11        A   I'm aware he owns Mobile Monster.



                12        Q   Okay.  Now, you executed the Operating



                13   Agreement for TopDevz on May 9th, 2017; correct?



                14        A   Correct.



                15        Q   And you previously had testified that there



                16   were discussions with another individual named Alex



                17   Mueller joining the company; correct?



                18        A   Correct.



                19        Q   And referring to Exhibit 7A, this is e-mail



                20   correspondence dated May 21st of 2017; correct?



                21        A   Correct.



                22        Q   And this is an e-mail from Alex Mueller to



                23   you and Ashkan Rajaee; correct?



                24        A   Yes, it is.



                25        Q   Okay.  And so it's dated May 21st, 2017;
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                 1   right?



                 2        A   Yes.



                 3        Q   And so this was about 12 days after you



                 4   executed the Operating Agreement for TopDevz, LLC;



                 5   right?



                 6        A   Correct.



                 7        Q   All right.  And so Alex Mueller is sending



                 8   this e-mail to both of you.  And in section 1A it



                 9   says, "Ashkan is okay with either 7 percent year 1



                10   and 3.5 percent year 2."



                11            It says that; correct?



                12        A   It does say that.



                13        Q   Okay.  And you received this e-mail;



                14   correct?



                15        A   Correct.



                16        MR. MATTHEWS:  I want to go to Exhibit 8A.



                17            I'll zoom in.  This is -- again, this text



                18   correspondence between Mr. Davis and Mr. Rajaee.



                19   This is being used for purposes of just a time stamp.



                20        Q   Mr. Davis, do you see this correspondence?



                21   I'm looking at the bottom right-hand side of the



                22   page.  It's a time stamp for 2017-05-19?



                23        A   Yeah.



                24        Q   So that would have been May 19th of 2017;



                25   right?
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                 1        A   Correct.



                 2        Q   So that would have been about ten days after



                 3   you executed the Operating Agreement for TopDevz;



                 4   correct?



                 5        A   Correct.



                 6        Q   And, again, this is correspondence -- text



                 7   correspondence between and you Mr. Rajaee; correct?



                 8        A   Correct.



                 9        Q   All right.  So I want to go on to



                10   Exhibit 9A.  This is the next page of the text



                11   correspondence.



                12            And, again, on the left-hand side --



                13        MR. CARPENTER:  Counsel, just to make a comment



                14   to the arbitrator.



                15            For purposes of all this text, I'm going to



                16   give my client an admonition.



                17            Just -- if you ever see something that it



                18   doesn't look right, speak up.



                19            I want to let him get through it quickly.



                20   And so ask whatever foundation-type questions you



                21   think are appropriate.



                22            And I'll ask the client to speak up if you



                23   have a problem, so I don't have to respond to each



                24   individual message.



                25        THE WITNESS:  I guess my problem with the text
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                 1   messages, in general, is they're not holistic.  I



                 2   mean they -- it's not the whole conversation.



                 3        MR. CARPENTER:  That's fine.  Just testify in



                 4   response to the question.  I'm going to be quiet and



                 5   stay in the background.  Speak up if there's ever a



                 6   problem, please.  Thank you.



                 7   BY MR. MATTHEWS:



                 8        Q   Okay.  Mr. Davis, so looking at Exhibit 9A,



                 9   this is text correspondence between and you



                10   Mr. Rajaee; correct?



                11        A   Correct.



                12        Q   Okay.  And you're on the left-hand side of



                13   the text correspondence; right?



                14        A   Correct.



                15        Q   And Mr. Rajaee is on the right-hand side;



                16   correct?



                17        A   Correct.



                18        Q   All right.  And at the top left-hand side,



                19   the first statement that you're saying to Mr. Rajaee



                20   is, "Seriously you are amazing"; correct?



                21        A   It appears so.



                22        Q   Okay.  Well, does it say anything else other



                23   than "Seriously you are amazing"?



                24        A   It's what it says.  What it's in response



                25   to, I do not know.
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                 1        Q   Okay.  I'm not asking about the response.



                 2   I'm asking what it says.  It says --



                 3        A   It says, "Seriously you are amazing."



                 4        Q   Now, right below that, highlighted in blue,



                 5   you state, "I want to renegotiate your commissions";



                 6   correct?



                 7        A   Correct.



                 8        Q   All right.  Now that was a joke; right?



                 9        A   Correct.



                10        Q   All right.



                11        A   Excuse the foul language there.



                12        Q   Now, I want to move on to Exhibit 10A.



                13            Now, 10A has a time stamp just to give an



                14   idea of the timing.



                15            I'm looking on the right-hand side of the



                16   page, highlighted in blue, it says, "2020-01-21."



                17            Does that look right, Mr. Davis?



                18        A   Yes.



                19        Q   So that would have been January 21st of



                20   2020; right?



                21        A   Correct.



                22        Q   Now let's move on to Exhibit 11A.



                23            Scott, just for your reference, this is



                24   page 70 if you need it.



                25        MR. CARPENTER:  Thanks.  I'm trying not to keep
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                 1   up with the texts.  It takes too long.  So thank you,



                 2   though.



                 3        MR. MATTHEWS:  Okay.



                 4        Q   So I'm looking, again, at text



                 5   correspondence between yourself, Mr. Davis, and



                 6   Mr. Rajaee; correct?



                 7        A   Uh-huh.



                 8        Q   All right.  And on the left-hand side,



                 9   again, is you; correct?



                10        A   Correct.



                11        Q   And on the right-hand side is Mr. Rajaee;



                12   correct?



                13        A   Correct.



                14        Q   All right.  And I'm looking at the section



                15   highlighted in blue where it states to you, "I can't



                16   give up my commissions yet"; correct?



                17        A   Correct.



                18        Q   Now, was this conversation about



                19   Mr. Rajaee's workload?



                20        A   No.  If I recollect correctly, in November



                21   of '19, Ashkan Rajaee contacted me and said he was



                22   going to be leaving the company.  This is just after



                23   starting another venture with him.  I think at that



                24   time he was working on SpendHub and wanted to



                25   dedicate his time to that.  I'm not exactly sure what
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                 1   his reasons for expressing that he was going to



                 2   leave, and that's when he also demanded that I fly



                 3   down there to sign the Operating Agreement.



                 4            This here says, "I can't give up my



                 5   commissions yet."  And I think this is actually very



                 6   important.  Thanks for bringing this up.  This here,



                 7   you know, is commissions.  So, essentially, they're



                 8   commissions on sales.  And so if Josh got brought



                 9   over, like this text message indicates, Josh would be



                10   getting the commissions, not him, therefore,



                11   commissions, there was never an agreement to send



                12   commissions to Mobile Monster or at 7 percent --



                13        Q   That's not my -- yeah, that's --



                14        MR. MATTHEWS:  Objection; calls for a narrative,



                15   not responsive.



                16        THE WITNESS:  Yes, it says he can't give up his



                17   commissions yet.



                18   BY MR. MATTHEWS:



                19        Q   Okay.  And, actually, to that point, below



                20   hand -- below that, on the left-hand side, you state,



                21   "I know.  And you have a big play with SpendHub";



                22   correct?



                23        A   Yes.



                24        Q   So you were aware of SpendHub; correct?



                25        A   I'm aware of SpendHub yeah.
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                 1        Q   All right.  And so the previous



                 2   conversations about the commissions were in 2017;



                 3   correct?



                 4        A   Correct.



                 5        Q   All right.  So you knew about the



                 6   commissions in 2017; correct?



                 7        A   Yeah.



                 8        Q   And you knew about the commissions in 2020;



                 9   correct?



                10        A   Correct.



                11        Q   And you knew about SpendHub; correct?



                12        A   Correct.



                13        Q   All right.  Now I want to move on to how you



                14   guys first met, how you and Mr. Davis -- or



                15   Mr. Rajaee, rather, first met.



                16            So, again, you previously worked together at



                17   a company called Surge, LLC; correct?



                18        A   We were associated through Surge, LLC.  We



                19   didn't work together.



                20        Q   Okay.  But you met when you were involved



                21   with Surge, LLC; correct?



                22        A   Correct.



                23        Q   All right.  And you were a passive investor



                24   in that company; correct?



                25        A   Correct.
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                 1        Q   You were not involved in management of that



                 2   company; correct?



                 3        A   Correct.



                 4        Q   All right.  And you knew that Ashkan was



                 5   responsible for closing business for Surge; correct?



                 6        A   Ashkan was -- yeah, correct.



                 7        Q   All right.  And you actually recall stating



                 8   at your deposition that you thought what Ashkan did



                 9   was impressive; correct.



                10        A   Yes.  He was able to close deals.



                11        Q   Now, a part of the strategy with Surge was



                12   using a mechanism called AdWords; correct?



                13        A   Yes.



                14        Q   And AdWords is a pay-per-click mechanism;



                15   right?



                16        A   Correct.



                17        Q   Are you aware of the cost that it takes to



                18   run an AdWords campaign?



                19        A   I am.



                20        Q   And you're aware of the amount of money that



                21   Surge, LLC, was spending per month in order to run an



                22   AdWords campaign?



                23        A   I am.



                24        Q   Okay.  Now I want to go on to Exhibit 38A.



                25   If you can just give me a moment, please.
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                 1        MR. CARPENTER:  Do you happen to know the page



                 2   number?



                 3        MR. MATTHEWS:  Yeah.  It's 123.



                 4        MR. CARPENTER:  Okay.



                 5   BY MR. MATTHEWS:



                 6        Q   All right.  Mr. Davis, do you see what's



                 7   been marked as Exhibit 38A?



                 8        A   Yes.



                 9        Q   And, again, this is text correspondence



                10   between and you Mr. Rajaee?



                11        A   Correct.



                12        Q   I'm sorry.  Is your answer "Correct"?



                13        A   Correct.



                14        Q   All right.  And it's dated, it looks like --



                15   I'm looking at the bottom left-hand side of the page.



                16            It says "2019-11-16"; right?



                17        A   Correct.



                18        Q   So that would be November 16th of 2019;



                19   correct?



                20        A   Correct.



                21        Q   And on the left-hand side is you, and on the



                22   right-hand side is Mr. Rajaee; correct?



                23        A   Correct.



                24        Q   All right.  And so what I've highlighted in



                25   blue is from Mr. Rajaee.
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                 1             And it states, "What if we did a social



                 2   series on a reality show called," quote unquote,



                 3   "remote CEO."



                 4            It says that; right?



                 5        A   Correct.



                 6        Q   And then below that it says, "And we markey



                 7   TopDevz through it and my crazy life."



                 8            That's what it says; right?



                 9        A   Correct.



                10        Q   I'm assuming that markey probably means



                11   market; right?



                12        A   I imagine so, yes.



                13        Q   Okay.  And your response was, "Laugh out



                14   lout.  You would need the jet..."; correct?



                15        A   Correct.



                16        Q   Now, I'm going to move over to the



                17   right-hand side of the page.  And, again, this is



                18   just continued correspondence between you and



                19   Mr. Rajaee on this thread.



                20            Now, on the left-hand side, you're talking



                21   about where it would be distributed.  Actually, he



                22   says, on the right-hand side, "It would be



                23   distributed on Instagram and LinkenIn."



                24            That's from Mr. Rajaee to you; correct?



                25        MR. CARPENTER:  Objection; you're testifying and
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                 1   summarizing the document.



                 2        THE ARBITRATOR:  Sustained.  It doesn't say what



                 3   you said, Mr. Matthews.



                 4   BY MR. MATTHEWS:



                 5        Q   Let's see here.



                 6            You would say, "Where would it air?," on the



                 7   left-hand side; correct?



                 8        A   Yes.



                 9        Q   And then below that Mr. Rajaee responds and



                10   says, "Instagram and LinkedIn"; right?



                11        A   Yes.



                12        Q   And your response is, "I think it is



                13   genius"; correct?



                14        A   Correct.



                15        Q   And I'm looking at the bottom of the page,



                16   right below an emoji from Mr. Rajaee.



                17            You state, "We could do an episode about the



                18   retreat"; correct?



                19        A   Correct.



                20        Q   And I just want to be clear, going back to



                21   the time stamp, this is from November 16th of 2019;



                22   right?



                23        A   Correct.



                24        Q   So this is from about two years ago; right?



                25        A   Correct.  This is right around --
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                 1        THE ARBITRATOR:  There's no question pending,



                 2   Mr. Davis.  Please wait for a question.



                 3        MR. MATTHEWS:  Okay.  I want to go to



                 4   Exhibit 36A.  It's page 120.



                 5            And, again, this is text correspondence



                 6   between Mr. Davis and Mr. Rajaee.



                 7        Q   Mr. Davis, is this text correspondence



                 8   between yourself and Mr. Rajaee?



                 9        A   It appears to be.



                10        Q   Okay.  I'm looking at the top left-hand



                11   side.  It has a time stamp.  It's dated 2020-01-29;



                12   correct?



                13        A   Correct.



                14        Q   And you're on the left-hand side of the



                15   page; correct?



                16        A   Yes.



                17        Q   And Mr. Rajaee is on the right-hand side of



                18   the page; correct?



                19        A   Correct.



                20        Q   All right.  And it looks like Mr. Rajaee is



                21   sending something about -- it says, "about the show."



                22            Is that in reference to the Kathy Ireland



                23   show?



                24        A   Yes.



                25        Q   And your response, on the left-hand side, is
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                 1   "WTF, who are you?"; correct?



                 2        A   Correct.



                 3        Q   Now, right below that, on the right-hand



                 4   side, this is on January 30th of 2020, Mr. Rajaee



                 5   says to you, "SpendHub is ready," exclamation.  "We



                 6   get Porter on it?  Try it"; correct?



                 7        A   Correct.



                 8        Q   Your response on the left-hand side is,



                 9   "Yep"; correct?



                10        A   Correct.



                11        MR. MATTHEWS:  I want to go to Exhibit 29A.



                12        MR. CARPENTER:  Is this a text?



                13        MR. MATTHEWS:  I will let you know in just a



                14   moment, Scott.



                15        THE ARBITRATOR:  It appears to be.



                16        MR. MATTHEWS:  So, Scott, this is page 106.



                17        MR. CARPENTER:  Thanks.



                18   BY MR. MATTHEWS:



                19        Q   So --



                20        MR. CARPENTER:  Okay.



                21        MR. MATTHEWS:  All right.  This is 29A.



                22        Q   So, Mr. Davis, referring to Exhibit --



                23   what's been marked as Exhibit 29A, again, this is



                24   text correspondence between and you Mr. Rajaee;



                25   correct?
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                 1        A   Correct.



                 2        Q   You're on the left-hand side of the text



                 3   correspondence; correct?



                 4        A   Correct.



                 5        Q   And Mr. Rajaee is on the right-hand side of



                 6   the correspondence; correct?



                 7        A   Correct.



                 8        Q   Now, there's a message that's been



                 9   highlighted dated 2020-04-03 at 8:07 a.m.



                10            Do you see that?



                11        A   Uh-huh.



                12        Q   Now, it says, "Hey, just want to let you



                13   know I'm making decisions without consulting you.



                14   It's been difficult to reach you recently,



                15   understandably so"; correct?



                16        A   Correct.



                17        MR. MATTHEWS:  Ms. Callahan, if everyone is



                18   amenable, I'd just like to actually take a quick



                19   ten-minute break.  Would that be workable?



                20        THE ARBITRATOR:  Well, I thought we were going



                21   to go the morning and have the lunch be our break



                22   because we're in this abbreviated format.



                23        MR. MATTHEWS:  Well, the reason I'm asking is I



                24   just want to see if I have any further questions.



                25        THE ARBITRATOR:  All right.  Let's -- so it's
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                 1   about noon.  So till 12:10.



                 2        MR. MATTHEWS:  Okay, great.  Thanks.



                 3        MR. CARPENTER:  Thank you.



                 4            (Recess taken from 11:58 a.m.



                 5        12:11 a.m.)



                 6        MR. MATTHEWS:  Are we back on the record?



                 7        THE ARBITRATOR:  We are back on the record.



                 8        MR. MATTHEWS:  All right.  Great.



                 9        Q   And, Mr. Davis, just reminding you, you are



                10   under oath.  I only have a few more questions.  I'll



                11   keep it short and sweet.



                12            So I want to go to Exhibit -- what's been



                13   marked as Exhibit 13A.



                14            Scott, that starts on page 73, and the



                15   actual exhibit's on 74.  I'll share my screen.



                16            And, again, this is text correspondence



                17   between Mr. Davis and Mr. Rajaee.



                18            Mr. Davis, do you see what's been marked as



                19   Exhibit 13A?



                20        A   I do.



                21        Q   All right.  And this is text correspondence



                22   between and you Mr. Rajaee; correct?



                23        A   Correct.



                24        Q   And at the top right-hand side of the



                25   screen, it's dated, as a time stamp, 2019-11-06.
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                 1            Do you see that?



                 2        A   Correct.



                 3        Q   That would be November 6th of 2019; correct?



                 4        A   Correct.



                 5        Q   All right.  And you're on the left-hand



                 6   side --



                 7        A   Correct.



                 8        Q   -- and Mr. Rajaee's --



                 9            Sorry.  So you're on the left-hand side?



                10        A   Correct.



                11        Q   All right.  And Mr. Rajaee's on the



                12   right-hand side; correct?



                13        A   Correct.



                14        Q   All right.  So at the top of the page,



                15   you're saying to him -- or you say to him, at



                16   15:54 p.m. on November 6th of 2019, you say, "When



                17   you get a chance I need the ability to download the



                18   P&L.  My bank is requesting it for my increase";



                19   correct?



                20        A   Correct.



                21        Q   And below that you say, "Google Sheets won't



                22   allow it"; right?



                23        A   Correct.



                24        Q   Now, on the right-hand side, Mr. Rajaee



                25   responds.  He says, "That P&L is internal"; right?
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                 1        A   Okay.



                 2        Q   I'm sorry.  Is that a yes?



                 3        A   Correct, yeah.



                 4        Q   All right.  And then he says, "You need a



                 5   Zoho copy which matches the tax filings"; right?



                 6        A   Correct.



                 7        Q   Then he says, "The Google Sheet is so you



                 8   can see where the monies are going"; right?



                 9        A   Correct.



                10        Q   You then respond and say, "A PDF would be



                11   fine.  They are requesting the P&L and the balance



                12   sheet"; right?



                13        A   Right.



                14        Q   He responds and says, "You have access to



                15   Zoho Books.  You can print it if you want.  I can do



                16   it later"; right?



                17        A   Correct.



                18        Q   You say, "I have never gotten it in" --



                19   "gotten in there.  I will give it a shot"; correct?



                20        A   Correct.



                21        Q   And he responds, "What period do you need it



                22   for?"; right?



                23        A   Correct.



                24        Q   Now, what I want to note is that, again, the



                25   time stamp at the very top is November 6th, 2019, but
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                 1   it starts at 12:54 p.m.; right?



                 2        A   Okay.



                 3        Q   So I didn't read all of the conversation,



                 4   there's a little bit more, which we'll go into.



                 5            But the next time stamp right below it is



                 6   November 6th, 2019, at 2:54 p.m.; correct?



                 7        A   Correct.



                 8        Q   So this is over a period of about two hours;



                 9   right?



                10        A   Correct.



                11        Q   So, again, Mr. Rajaee says, "What periods do



                12   you need it for?"; right?



                13        A   Correct.



                14        Q   You say, "To today's date, starting



                15   January 1st"?



                16        A   Correct.



                17        Q   He responds, "Okay"; right?



                18        A   Yeah.



                19        Q   Then you respond and say, "Also, I had a



                20   convo with Trubek.  Have they given us the overall



                21   contract yet?  If not, they are"; right?



                22        A   Yeah.



                23        Q   Now, Mr. Rajaee actually responds at [sic]



                24   November 6th, 2019, at 2:54 p.m., and he asks, "Is



                25   TopDevz in any way involved in the financials of of
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                 1   this increase?"; right?



                 2        A   Correct.



                 3        Q   You say, "What do you mean?"; right?



                 4        A   Uh-huh.



                 5        Q   He responds and says, "Are they loaning or



                 6   approving anything for you based on TopDevz?"; right?



                 7        A   Correct.



                 8        Q   You respond, "TopDevz is not responsible for



                 9   anything"; correct?



                10        A   Correct.



                11        Q   I'm going to go over to what's a continued



                12   part of this conversation -- actually, I want to



                13   finish this.



                14            Right below "TopDevz is not responding to



                15   anything," it's a little cut off --



                16        A   "Responsible for anything."



                17        Q   Right.



                18            "TopDevz is not responsible for anything."



                19   And below that it looks like it says, "They just want



                20   to know my financial position."



                21            Does that sound correct?



                22        A   Correct.



                23        Q   All right.  Now let's go on to Exhibit 14A,



                24   which continues the conversation.  This is



                25   paragraph -- or sorry, page 76.
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                 1            And, again, this is a continuation of your



                 2   text correspondence between and you Mr. Rajaee;



                 3   correct?



                 4        A   Correct.



                 5        Q   And it's a part of the same conversation.



                 6   It's a continuation of the same conversation;



                 7   correct?



                 8        A   Correct.



                 9        Q   Now, you're on the left-hand side; correct?



                10        A   Correct.



                11        Q   And Mr. Rajaee is on the right-hand side;



                12   correct?



                13        A   Correct.



                14        Q   So Mr. Rajaee says, at the top, on the



                15   right-hand size -- right-hand side, he says, "I'm



                16   going the report now"; correct?



                17        A   Correct.



                18        Q   You respond, "Awesome.  Thank you"; correct?



                19        A   Correct.



                20        Q   You then respond, "I have Pulse and Creator



                21   but no access to books in Zoho"; correct?



                22        A   Correct.



                23        Q   He responds, "That's not true.  It says you



                24   have been invited and your account is active";



                25   correct?
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                 1        A   Correct.



                 2        Q   Right below that it looks like there's a PDF



                 3   of the balance sheet sent; correct?



                 4        A   Correct.



                 5        Q   And then there's a PDF of the profit and



                 6   loss statement sent; correct?



                 7        A   Correct.



                 8        Q   You then respond and say, "I got into Zoho";



                 9   correct?



                10        A   Correct.



                11        Q   You then respond and say, "Through their



                12   website and through my TopDevz account, and those



                13   were all that I had access to"; correct?



                14        A   Correct.



                15        Q   He responds and says, "Again, not true";



                16   correct?



                17        A   Correct.



                18        Q   So just so we have a complete assessment for



                19   the record of this conversation, you then said, "I



                20   don't know what to tell you.  I can show you a



                21   screenshot.  Maybe I just don't know how to access



                22   books.  I don't know.  Is it separate from the main



                23   portal?"



                24            That's what you said; correct?



                25        MR. CARPENTER:  Pardon me.  Are you reading
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                 1   from this?  It's not on the screen.



                 2        MR. MATTHEWS:  It should be on the screen.  Can



                 3   you see this, on the left-hand side?



                 4        MR. CARPENTER:  Okay.  Thank you.



                 5        MR. MATTHEWS:  Sure.



                 6        Q   So, again, just so it's clear, you're on the



                 7   left-hand side; right, Mr. Davis?



                 8        A   Correct.



                 9        Q   All right.  So Mr. Rajaee's on the



                10   right-hand side; correct?



                11        A   Correct.



                12        Q   And so he says, "Again, not true"; right?



                13        A   Correct.



                14        Q   You respond and say, "I don't know what to



                15   tell you.  I can show you a screenshot.  Maybe I just



                16   don't know how to access books.  I don't know.  Is it



                17   separate from the main portal?"; right?



                18        A   Correct.



                19        Q   Mr. Rajaee responds, he says, "Yes.  There



                20   is different portals for each"; correct?



                21        A   Correct.



                22        Q   You respond and say, "Okay.  I will try



                23   later.  No big deal.  Thanks for sending the reports;



                24   correct?



                25        A   Correct.
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                 1        Q   So, Mr. Davis, before -- or yesterday, you



                 2   testified that you acknowledged getting the P&Ls for



                 3   TopDevz; right?



                 4        A   Correct.



                 5        Q   And in connection with those P&Ls, you



                 6   acknowledged that you saw a consulting reimbursement



                 7   expense; correct?



                 8        A   Correct.



                 9        Q   And you never raised issue with the



                10   consulting reimbursement expense; correct?



                11        A   Correct.



                12        Q   And you've testified today that you knew



                13   that Ashkan Rajaee was getting commissions; correct?



                14        A   Correct.



                15        Q   Okay.  And you testified yesterday that you



                16   knew -- and actually today, that you know who



                17   Jennifer Glaser is; correct?



                18        A   Correct.



                19        Q   And Jennifer Glaser is the accountant for



                20   TopDevz; correct?



                21        A   Correct.



                22        Q   And you've previously contacted Siarra Wood



                23   via e-mail; correct?



                24        A   Correct.



                25        Q   And Siarra Wood you knew was actually
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                 1   employed by Mobile Monster; right?



                 2        A   Correct.



                 3        Q   But you knew that through that relationship



                 4   that she serviced TopDevz; correct?



                 5        A   Correct.



                 6        Q   In fact, the signature for Siarra Wood was



                 7   for TopDevz; correct?



                 8        A   Correct.



                 9        Q   And you testified yesterday that you



                10   received K-1s from Jennifer Glaser; correct?



                11        A   Correct.



                12        Q   And you also testified that you received tax



                13   returns from Jennifer Glaser for TopDevz; correct?



                14        A   Correct.



                15        Q   I'm sorry.  What is your answer?



                16        A   Correct.



                17        MR. MATTHEWS:  Okay.  I don't have anything



                18   further.



                19        THE ARBITRATOR:  All right.  Mr. Carpenter, do



                20   you have anything further?



                21        MR. CARPENTER:  No questions.



                22        THE ARBITRATOR:  All right.  If memory serves



                23   me, Mr. Matthews, did you say that you may want to



                24   call Mr. Davis in your -- as part of your case in



                25   chief on your opposition, or may he be released?
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                 1        MR. MATTHEWS:  I may call him.



                 2        THE ARBITRATOR:  All right.  Then, Mr. Davis,



                 3   I'm not going to release you.  So please -- I think



                 4   you're probably going to attend the hearing anyway,



                 5   but I won't release you at this point in time.  We'll



                 6   wait till later.



                 7        THE WITNESS:  Thank you.



                 8        THE ARBITRATOR:  Okay.  Mr. Carpenter, do you



                 9   have another witness ready to go, or is this a good



                10   time to take the lunch break?



                11        MR. CARPENTER:  This is a good time for the



                12   lunch break.  I've been in touch with my witness.  He



                13   said he can be available at 1:00.



                14        THE ARBITRATOR:  At 1:00?



                15        MR. CARPENTER:  Yeah.



                16        THE ARBITRATOR:  Okay.  Well it's about 12:20,



                17   12:25.  So back at 1:00?



                18        MR. CARPENTER:  Sounds good.  Thank you.



                19        THE ARBITRATOR:  And does your witness have Zoom



                20   information, or is he coming to your office?



                21        MR. CARPENTER:  No.  He has the Zoom



                22   information.  I'll confirm it again.



                23        THE ARBITRATOR:  Okay.  Thank you so much.  See



                24   everyone.



                25        MR. MATTHEWS:  Thanks so much.
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                 1        MR. CARPENTER:  Thank you.



                 2            (Recess taken from 12:22 p.m. to



                 3        1:11 p.m.)



                 4        THE ARBITRATOR:  Welcome, Mr. Hawes.  My name is



                 5   Rebecca Callahan.  I'm the arbitrator in the matter



                 6   in which you've been asked to give some testimony.



                 7   So Mr. Carpenter has called you.  I'm going to assume



                 8   that you're acquainted with him.



                 9        THE WITNESS:  Yes, I am.



                10        THE ARBITRATOR:  Okay.  And then there's another



                11   attorney involved in these proceedings, Mr. Jordan



                12   Matthews.  He will also be asking you some questions.



                13        THE WITNESS:  Okay.



                14        THE ARBITRATOR:  All right.



                15        THE WITNESS:  Sounds good.



                16        THE ARBITRATOR:  So is everyone ready to



                17   proceed?



                18        MR. CARPENTER:



                19



                20                     MICHAEL S. HAWES,



                21    having been first duly sworn, testified as follows:



                22



                23        THE ARBITRATOR:  Thank you very much.



                24            Go ahead, Mr. Carpenter.



                25        MR. CARPENTER:  Thank you very much.
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                 1                    DIRECT EXAMINATION



                 2   BY MR. CARPENTER:



                 3        Q   Thank you for joining us, Mr. Hawes.



                 4            Can you state what your profession is?



                 5        A   I'm a CPA in California for 45 years now.



                 6        Q   And have you qualified as an expert witness



                 7   in court before?



                 8        A   Yes, I have.



                 9        Q   Approximately how many times have you



                10   testified in court?



                11        A   Probably -- somewhere around probably 15, 20



                12   times.



                13        Q   Okay.  How many times have you been deposed?



                14        A   Representing clients and everything,



                15   probably, I don't know, 80 times.



                16        Q   Thank you.



                17            Tell me about the investigation you've done



                18   in this case.



                19        A   Well, I've gone through and looked at tax



                20   returns and I've looked at income statements, not the



                21   balance sheet, but income statements, and I've looked



                22   at an operating agreement for the partnership, and



                23   looked at testimony -- not testimony, but a



                24   declaration from Nevin Sanji [sic], Sanji.  And



                25   that's pretty much it, as far as documents I reviewed
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                 1   that were supplied to me.



                 2        Q   Just to be clear, was the declaration by



                 3   Nevin Sanil --



                 4        A   Sanli, yes.



                 5        Q   Sanli, S-a-n-l-i?



                 6        A   Yes.



                 7        Q   Thank you.



                 8            And turning, first, to the tax returns.  I'm



                 9   going to share-screen and show you a document which



                10   I'll represent to you will be the 2017 tax return for



                11   TopDevz.



                12        A   Okay.



                13        Q   I'd be happy to show that to you as soon as



                14   I get a share-screen.  There we go.



                15        A   Sure.



                16        Q   There you go.  There you go.



                17            All right.  I'm showing you a document



                18   that's been marked Davis Exhibit 8.



                19            Is this the 2017 tax return you reviewed?



                20        A   Well, that's -- that's not the tax return,



                21   but it's a cover letter to the amended tax return,



                22   I'm assuming it is.  That's just the cover.



                23        Q   So let's go forward, then.  Get it up there



                24   so I can see everything.



                25            While we're looking at this, tell me what
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                 1   you found of significance in the tax return.



                 2        A   Well, what I thought was significant is --



                 3   and I don't know how relevant it is to this



                 4   discussion -- and on page 3, line 21, did the



                 5   partnership -- for the tax year, did the partnership



                 6   make any payments that would require it to file Form



                 7   1042 or 1042-S, and to check the three of sections of



                 8   1441, blah, blah, blah.  And it was checked no.  So



                 9   I'm assuming that there were no foreign tax



                10   withholdings done for either -- for any entity or the



                11   individual partners.



                12            I also noticed of significance there was a



                13   loan from the partner for $27,961 sometime during the



                14   year, and that was on the balance sheet of the tax



                15   return.  And so --



                16        Q   What page is that on?  Pardon me.



                17        A   That's on page 5.  It's the balance sheet



                18   for the tax return.



                19        THE ARBITRATOR:  Could you slow down?  There are



                20   no numbers here.  So I'm not finding what you're



                21   finding on the pages you're saying.



                22        THE WITNESS:  Sure.



                23        MR. CARPENTER:  Here, let's -- right now, we're



                24   on page 5 of the tax return, which is the balance



                25   sheet section of the tax return.
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                 1        THE ARBITRATOR:  Right, but it's not page 5 of



                 2   the document.



                 3        MR. CARPENTER:  No.  Of the PDF you were sent,



                 4   it's page 22.



                 5        THE ARBITRATOR:  Okay.



                 6            All right.  I'm there.  Thank you.



                 7   BY MR. CARPENTER:



                 8        Q   And Mr. Hawes, please slow down, and let us



                 9   catch up with you here, please.



                10            So what was important to you here on the



                11   balance sheet section of the tax return?



                12        A   Well, the fact that the -- at the end of the



                13   year, according to the balance sheet and the tax



                14   return that was agreed -- that was signed by one of



                15   the partners and prepared by a CPA firm, it has



                16   $595,000 cash in bank, but yet one of the partners



                17   apparently loaned it $27,000.  It's unusual.



                18            Normally when partners loan money to a



                19   partnership, they have little or no cash.  And the



                20   fact that you've got almost $600,000 in cash, but yet



                21   one of the partners loaned money to it, it just drew



                22   my attention to it.  Let's put it that way.



                23        Q   And why is that -- why is that unusual?



                24        A   Well, why would somebody need to loan money



                25   to a partnership if it's got almost $600,000 of cash
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                 1   in it?



                 2        Q   In your experience, what are the customary



                 3   reasons for that?



                 4        A   I think what the CPA firm tried to do was



                 5   allocate a portion -- or treat this as some type of a



                 6   loan in order to give him recourse basis.  Because



                 7   the amount of the loan is exactly, to the dollar,



                 8   what his loss is.  In order to give him the ability



                 9   to deduct the loss, I think they just plugged the



                10   number in to give him a -- some basis as a



                11   nonrecourse loan.



                12        Q   So are you referring to -- his loss, are you



                13   referring to Ashkan Rajaee, the manager?



                14        A   Yes.



                15        Q   Okay.  So I'm going to take you to his K-1.



                16   Just a moment.



                17            And we're now on page 28 of the PDF.  And is



                18   that legible for you?



                19        A   Yes.



                20        Q   So -- and what portion of this reflects



                21   Mr. Rajaee's share of the loss?



                22        A   The very top line, line number 1, the



                23   $27,961.



                24        Q   Thank you.



                25            And is that also reflected in the line L?
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                 1        A   Yes.  It's the same number as they're saying



                 2   is the loan to the business.



                 3        Q   What does line L on the schedule K-1



                 4   represent?



                 5        A   Well, it's actually called Schedule L.



                 6            Schedule L is the balance sheet for the



                 7   books.



                 8        Q   And on the -- focusing on the K-1 here, and



                 9   I'm going to -- let me make it a little larger here.



                10            Do you see the section L in the lower left



                11   where it says "Partner's Capital Account Analysis"?



                12        A   Yes.  On the K-1, yes.



                13        Q   And what is the purpose of the capital



                14   account analysis?



                15        A   Well, the partner's capital account analysis



                16   is required by the IRS, and it helps them understand



                17   exactly how much money people have invested in the



                18   partnership, what their distributions were, what



                19   their share of the allocated loss -- or losses or



                20   profits were, things like that.  And it gives them a



                21   good snapshot of what someone's capital account



                22   balance is.



                23        Q   Okay.  Is that required to be maintained, to



                24   your knowledge?



                25        A   Yes, that's required.
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                 1        Q   Drawing your attention to line J, "Partner's



                 2   Share of Profit, Loss and Capital."  Do you see that?



                 3        A   Yes.



                 4        Q   And there's a beginning of the year of zero



                 5   on profit, end of the year 6.5-and-change.



                 6            Do you see that?



                 7        A   Yes, I do.



                 8        Q   How does that occur?



                 9        A   Well, I'm not sure how the CPA firm came up



                10   with their percentages, because I can't find it in



                11   the Operating Agreement at all.  But, basically, that



                12   is Mr. Rajaee's allocated share of the profit and



                13   loss.



                14        Q   Also on line J there's a capital section



                15   showing beginning and end with him of zero.



                16            Do you see that?



                17        A   Yes, I do.



                18        Q   What's the significance of that to you?



                19        A   Well, the capital account is you're tracking



                20   your ownership, who owns the business.  And that's



                21   important because usually the capital account is used



                22   to allocate profit and losses, that ratio.  So if



                23   someone puts in $10,000, someone else puts in 90,000,



                24   you have a total capitalization of 100,000.  And the



                25   profits and losses are allocated 90-10 in direct
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                 1   proportion to your capital account.



                 2            So the LLC's profit and losses at the end of



                 3   the year are distributed into each owner's capital



                 4   account proportionately to their ownership.  In some



                 5   LLC agreements, profits are distributed based on the



                 6   owners's initial capital investments.  In other



                 7   agreements, they're distributed based on the current



                 8   amount of each owner's capital account.  But the



                 9   capital accounts are extremely important for -- upon



                10   dissolution, who gets how much money, but especially



                11   important for allocating profit and losses of the



                12   business and ownership and voting rights, all those



                13   types of things.



                14        Q   Focusing in on the profit, loss and capital



                15   section, J.



                16            Is there a difference in accounting for an



                17   LLC than other entities, say like a corporation?



                18        A   Yes, there is.  In a partnership -- a



                19   partnership has more flexibility in allocating profit



                20   and losses than a corporation does.  A subchapter S



                21   corporation has to allocate profit and losses in



                22   direct proportion to the stock ownership.



                23            LLCs, under code Section 704B, are able to



                24   allocate profit and losses differently provided you



                25   can provide -- you can substantiate substantial
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                 1   economic effect.  And as long as you can prove that,



                 2   you can allocate profit and losses differently than



                 3   capital account balances.



                 4            And what that means is, is that the IRS will



                 5   recognize a different profit and loss allocation as



                 6   long as for a nontax reason?  You can't just do it



                 7   because someone's in a lower tax bracket, so I'm



                 8   going to allocate them the profits so they pay less



                 9   taxes.  No, you can't do that.



                10            You can do it if you have an economic



                11   reason.  For example, if someone were to invest a



                12   hundred thousand in a partnership, and his partner



                13   invested nothing, you may be able to show it because



                14   someone has all the skin in the game, that we're



                15   going to allocate a higher percentage of the losses



                16   to them and let them write that off.  That would be a



                17   nontax reason.



                18            So that -- in a quick summary, that's how



                19   the profit and losses work in the capital accounts,



                20   how they interplay with each other.



                21        Q   So is it commonly seen on LLC K-1s that



                22   there might be a difference between the profit and



                23   loss split for a given partner and the capital



                24   percentage for a given partner?



                25        A   I'm going to say -- oh, I must -- out of
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                 1   maybe 250 LLC agreements that my office works with,



                 2   the number of actually different allocations, where



                 3   the allocation of profit and losses is different than



                 4   their capital account or investment, is probably, oh,



                 5   maybe 2 or 3 percent.  97 percent are just based



                 6   strictly on standard tax law, which is to allocate



                 7   profit and losses based on skin in the game, based on



                 8   how much money you put in, either your initial



                 9   capital contribution or your capital account balance



                10   at the end of the year.



                11            Proving substantial economic effect in many



                12   cases is difficult to reallocate differently.  And so



                13   not many people can do that, and not many people



                14   elect to.  So most partnerships are -- profit and



                15   losses are strictly allocated, unless it's agreed to



                16   otherwise, and unless you can prove there's



                17   substantial economic effect, that there's a nontax



                18   reason for doing that, for example, one person has a



                19   lot more cash and a lot more equity than someone



                20   else, you can't do it.



                21        Q   But there's nothing specifically wrong, is



                22   there, with having -- as long as the rules are



                23   followed, of having the difference between the profit



                24   and loss calculation and the capital allocation?



                25        A   That's completely accurate.
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                 1        Q   Okay.  Is there any indication in this tax



                 2   return about why Mr. Rajaee has a zero percent



                 3   capital here?



                 4        A   Well, I'm assuming he didn't -- he didn't



                 5   put any money in.  He didn't -- remember, you can



                 6   contribute either cash or property.  So you can put



                 7   cash in or you can put a building in or raw land or



                 8   something like that.  And from what I'm seeing on the



                 9   balance sheet on the tax return, Mr. Rajaee did not



                10   contribute either to it as a capital contribution.



                11        Q   And what does the statement under -- I'm



                12   looking again at line J, the statement of the



                13   partner's share of capital percentage in line J, what



                14   does that tell the IRS about the ownership of the



                15   company?



                16        A   He has no economic ownership in the company.



                17        Q   Are you aware that Mr. Rajaee is the tax



                18   matters partner on this?



                19        A   I think I saw that on the Operating



                20   Agreement.  Although, the K-1 is different, so



                21   there's a little bit of a conflict.  Because if you



                22   look at line G, as in good, there's a box there that



                23   says, "General partner or LLC managing" -- "member-



                24   manager," right?  And if you have a tax -- if you



                25   have a managing member or an LLC is member-managed,
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                 1   that box should be checked.  So it's not.  It's



                 2   actually checked as a limited partner for Mr. Rajaee,



                 3   not as a managing partner.



                 4            So although I did see on the partnership



                 5   agreement it said -- I think it -- I'm almost sure it



                 6   said that he was the managing member.



                 7        Q   Okay.  If he's the managing member, is it



                 8   improper on the K-1 to identify it as a limited



                 9   partner or other LLC member?



                10        A   No.  You want to identify him as a general



                11   partner or LLC member -- member-manager.



                12        Q   Also on line G, I see a section -- a box



                13   checked for foreign partner.  Do you see that?



                14        A   Yes.



                15        Q   What's the significance of that to you?



                16        A   Well, the foreign partner would be anyone



                17   who is not a U.S. citizen or resident.  So that would



                18   basically be a nonresident alien, NRA.



                19        Q   What other portions of the 2017 return are



                20   important to you in reaching your conclusions?



                21        A   Well, what it is, is how someone came up



                22   with a profit and loss allocation of 6.5 percent.



                23   And, again, I would be looking for something in the



                24   Operating Agreement that would specifically authorize



                25   a disproportionate allocation of profit and losses to
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                 1   him.



                 2            I also noticed that at the top of that K-1



                 3   there's a box checked "Amended K-1."



                 4        Q   Are you referring to the top of the page



                 5   above the two columns on the right?



                 6        A   Yes.  The very top, you can see the box is



                 7   checked "Amended," and so -- and then -- so as I went



                 8   through it, I also noticed that there was a provision



                 9   somewhere, that it talks about that the -- oh, there



                10   it is, on page 8 -- that the CPA firm wrote a



                11   statement on the return that we are amending this



                12   return to correct the loss allocation based on the



                13   receipt of an amendment partnership agreement.



                14        THE ARBITRATOR:  Where is that?



                15   BY MR. CARPENTER:



                16        Q   What page are you on there?



                17        A   I'm on page 8.



                18        Q   Okay.  Let me find it in the PDF for



                19   everybody.



                20        A   Yeah.  Keep going through it.  It's just in



                21   front of the K-1 for Mr. Rajaee.  Look two pages in



                22   front of Mr. Rajaee's K-1 and it should be there.



                23            There you go.  Stop right there.  There it



                24   is.



                25        MR. CARPENTER:  That's page 26 of the PDF for
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                 1   everyone's purposes.



                 2        THE ARBITRATOR:  And where were you looking?



                 3   Oh, I see.



                 4        THE WITNESS:  At the very top.



                 5            And so all of a sudden I'm questioning,



                 6   after I spent a lot of time going through their



                 7   Operating Agreement, is this the amended one or is



                 8   this the initial one?  Because the initial one, I



                 9   don't see where they have the right to allocate



                10   different profit and loss ratios or even how they



                11   have substantially found the tax.  So I'm not sure,



                12   to be honest with you, whether I've got all the



                13   information to even understand what they're doing.



                14   BY MR. CARPENTER:



                15        Q   Okay.  So I'm going to go back to the K-1



                16   here, which is the 28th page of the PDF.



                17            If a partner has a 51-percent inter- -- a



                18   capital interest on an operating agreement, would it



                19   be improper to state on the tax return that his



                20   capital share is zero percent?



                21        A   Well, yes.  I mean, the -- the tax return



                22   should follow the agreement, from the Operating



                23   Agreement.



                24        Q   Do you have any information about whether or



                25   not there's a subsequent agreement which allocated
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                 1   Mr. Rajaee a zero-percent interest?



                 2        A   No.  I have -- in fact, the partnership



                 3   agreement at the last -- at the very end, where it



                 4   has the amount of capital contribution and ownership



                 5   percentage, is blank.



                 6        Q   Thank you.



                 7        A   So I don't know.  I don't know what they're



                 8   doing.  I mean, it's --



                 9        Q   Is it of significance here in the 2017



                10   return for your opinions?



                11        A   Well, only -- I guess I might as well bring



                12   out the fact that you've got a huge expense, even



                13   though the revenue -- let me go back to page 1.  Even



                14   though the total revenue is only 890,000, the



                15   consultant's expense was 929,000.  So --



                16        Q   Pardon me.  Can you tell us where you are in



                17   this return?



                18        A   I'm on page 8 of the return.  The same page



                19   where at the very top we talked about the amended



                20   return, and so the return was amended because of the



                21   amended partnership agreement.



                22        Q   Thank you.  Whenever you go someplace else,



                23   be sure you bring us along here.



                24            So what line are you looking at on page 8,



                25   which is page 22 of the PDF?
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                 1        A   Yes, yes, page 8.  The one we looked at



                 2   where it talked to the amended partnership agreement.



                 3        Q   Okay.  And what line are you referring to,



                 4   the expense item?



                 5        A   Well, if you look -- if you look under other



                 6   deductions, in the very middle, the very first, it



                 7   says "Tax expense," and below that it says, "Other



                 8   deductions."



                 9        Q   Yes.



                10        A   And in other deductions, you've consultant's



                11   expense of 929,000, which exceeds the actual income.



                12        Q   I'm sorry.  Where are you getting the 929?



                13        A   The 929 is on the second line down, where it



                14   says -- it's got bank charges and consultants.



                15        THE ARBITRATOR:  I think you're on the wrong



                16   page.



                17        THE WITNESS:  Yeah.  You're on the wrong page.



                18   BY MR. CARPENTER:



                19        Q   Are you looking at a profit and loss



                20   statement, or are you looking at the tax return?



                21        A   No.  I'm looking at a statement, page 8,



                22   what I'm looking at, and I'm back to where we



                23   started, where we talked about the amended -- the



                24   loss allocation being different because of the



                25   amended partnership agreement.
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                 1        Q   So --



                 2        THE ARBITRATOR:  Two pages in front of the K-1.



                 3        THE WITNESS:  Yes, two pages -- thank you, yes.



                 4   BY MR. CARPENTER:



                 5        Q   Okay.



                 6        A   Right there.  Stop there.  Go back.  All



                 7   right.  No, no, go back.  Go back.  Next one.  Stop



                 8   right there.  You've got to stop going.  You keep



                 9   going too far.



                10        Q   So is this the right page?



                11        THE ARBITRATOR:  No.



                12        THE WITNESS:  No.



                13   BY MR. CARPENTER:



                14        Q   Okay.  Which way am I going?



                15        THE ARBITRATOR:  I don't know.



                16        THE WITNESS:  What page -- keep going back.  Go



                17   back one page.  Stop one page at a time.  Stop right



                18   there.  Stop right there.



                19   BY MR. CARPENTER:



                20        Q   Okay.



                21        A   Look at the very middle.  Do you see "Other



                22   Deductions"?



                23        Q   Got it.



                24        A   Look at the second line down, under



                25   "Consultant."
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                 1        Q   Uh-huh.



                 2        A   To the right is 929,000.



                 3            Having done business valuations and being



                 4   familiar with IT companies and software companies,



                 5   having consultant's expense which is greater than



                 6   your gross revenue is highly unusual.  And so



                 7   I'm just -- again, you asked me was there anything



                 8   that stood out, and that stands out to me.



                 9        Q   Do you have enough information to reach a



                10   conclusion about what the significance of that is?



                11        A   No, I don't.



                12        Q   Thank you.



                13            Have you had a chance to review all of the



                14   2017, 2018, 2019 and 2020 returns?



                15        A   Yes, I have.



                16        Q   And did you note that Mr. Rajaee is never



                17   given more than zero percent of the partner shares on



                18   line J?



                19        A   That's correct.  He is -- his ownership



                20   interest is always zero percent in the capital



                21   account.



                22        Q   What's the significance of that to you?



                23        A   Well, again, as I mentioned before, the



                24   capital account usually dictates the allocation of



                25   profit and losses, but it also is important, upon
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                 1   dissolution, as far as cash coming out, and in most



                 2   cases, your capital account and ownership dictates



                 3   voting rights.



                 4            So the capital account is, in my opinion,



                 5   more important than the profit and loss allocations



                 6   because it usually dictates that, unless there's



                 7   language that is agreed to by the partners where the



                 8   allocation of profit and losses is different.



                 9        Q   Thank you.



                10            I'm now showing you Davis Exhibit Number 11,



                11   which is the 2020 return.



                12        A   Okay.



                13        Q   And I'm at page 19 of the PDF, which is the



                14   K-1 for Mr. Rajaee.



                15        A   Okay.  I've got that in front of me, the



                16   2020 K-1 for Mr. Rajaee.



                17        Q   Yeah.



                18        A   Okay.



                19        Q   So, first of all, I notice that under box



                20   number G, he's now listed as general partner or



                21   managing -- or LLC member-manager.  Do you see that?



                22        A   Now he is, yes.  I'm sorry.  I don't see --



                23   are we on the same page?



                24        Q   We're on page -- we're on the K-1 for 2020,



                25   which is PDF page 19.
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                 1        A   Okay.  You may want to change your screen



                 2   there.



                 3        THE ARBITRATOR:  Change the screen.



                 4   BY MR. CARPENTER:



                 5        Q   Am I not there?



                 6        A   No.



                 7        Q   Sorry.  Yeah, I didn't get it up there.



                 8   Hold on a sec.  Thank you.



                 9            My bad there.



                10            Now, are you seeing 2020 the K-1 there?



                11        A   Yes.



                12        Q   Thank you.



                13            This is page 19 of the PDF.



                14            And do you see that the designation on line



                15   G for who's filing this return -- or who this K-1 --



                16   who's getting this K-1 has changed?



                17        A   Yes.



                18        Q   What's the significance of that to you?



                19        A   Well, the '17 returns indicates to me, based



                20   on the IRS department, that if you've got both



                21   partners and neither one is checked as a general



                22   partner, then it's not manager-managed, it's



                23   member-managed, which means by all the partners.



                24   When you change it to Mr. Rajaee as the



                25   member-manager, then it appears now that he's in

�



                                                                       381





                 1   charge.  He's the member-manager, and it's not



                 2   member-managed.  It's not both partners, it's only



                 3   the one.



                 4        Q   And did any documents that you reviewed give



                 5   any indication as to why that would be the case?



                 6        A   No.



                 7        Q   Also on line G, Mr. Rajaee is --



                 8        A   Well, I take it back.  When I reviewed the



                 9   partnership agreement, again, I don't know if this is



                10   the amended one or not, I believe somewhere in the



                11   Operating Agreement it did mention that he was the



                12   managing member, but I'm not a hundred percent sure



                13   on that.  Okay?



                14        Q   Thank you.  I'll represent to you that



                15   that's true.  Does that affect your opinion?



                16        A   No.  Yeah -- well, anyway, yeah, okay,



                17   That's good.



                18        Q   Turning to line H1, Mr. Rajaee is listed as



                19   a domestic partner there.  Do you see that?



                20        A   Yes.



                21        Q   Any significance to that?



                22        A   Well, yeah.  If you're a domestic partner,



                23   it would indicate that you're either a U.S. citizen



                24   or resident, and you'd be filing a U.S. tax return.



                25        Q   Okay.  Have you been brought anything that
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                 1   shows you a reason for that change?



                 2        A   No.  Other than -- no, I don't have any idea



                 3   why that would change.



                 4        Q   Okay.  Going back down to line J.  It shows



                 5   the partner's share of profit being the same for the



                 6   beginning and the end.  Do you see that?



                 7        A   Yes.



                 8        Q   And but loss shows it starts with



                 9   zero percent -- percentage and goes to 51.  Do you



                10   see that?



                11        A   Yes.



                12        Q   Were you provided anything that shows a



                13   reason why the loss percentage for Mr. Rajaee changed



                14   from zero to 51 percent during tax year 2020?



                15        A   No.



                16        Q   And what kind of thing would there need to



                17   be to represent that change?



                18        A   Well, again, if you have a zero-percent



                19   capital interest, but you're going to take a



                20   51-percent, in this case, a profit and loss interest,



                21   there has to be substantial economic effect.  What



                22   happened to create a situation where he is enabled to



                23   take 51 percent of the profit and losses?  Because,



                24   based on capital account balances, which is normally



                25   how we allocate profit and losses, he's never had a
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                 1   positive or even a zero -- he had a zero cap account



                 2   balance when they started, but he's always had, that



                 3   I've seen on the K-1s, a negative capital account.



                 4            So I'm at a loss as to how anyone would



                 5   allocate 51 percent of the profit and losses, absent



                 6   anything in the partnership agreement, and even if it



                 7   is in there, you still have a hurdle under 704B to



                 8   prove substantial economic effect.  What is the



                 9   economic reason why you'd give him 51 percent?  And



                10   it cannot be based on tax-motivated reasons, it's got



                11   to be based on economic realities.



                12        Q   And did you see anything here in the



                13   whole -- it's a lengthy return at 403 pages, mind



                14   you, but did you see anything here in the 2020 return



                15   that demonstrated either a substantial economic



                16   reason or an agreement of change to the Operating



                17   Agreement to indicate the change in the loss



                18   allocation?



                19        A   No.  I saw nothing in either the Operating



                20   Agreement or the tax return that would give him that



                21   right.



                22        Q   Okay.  And, again, the line -- or, yeah,



                23   line J, partner's share of capital is zero to start



                24   and zero to end.  Do you see that?



                25        A   Yes.
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                 1        Q   And what is the significance of that to you?



                 2        A   Again, he has no economic interest in the



                 3   partnership.  He has no capital account balance and



                 4   no capital account ownership.  In fact, his capital



                 5   account is a deficit.  So, again, capital accounts



                 6   are extremely important.  More important than the



                 7   profit and loss allocations.  The cap accounts



                 8   dictate ownership, voting rights, allocations of



                 9   profit and losses, rights that you have on



                10   dissolution, it's what they call a deficit



                11   restoration obligation, a DRO, which on liquidation



                12   you have to restore or put money in or get allocated



                13   profit and losses to bring your capital account back



                14   to zero.



                15            So that capital account and the percentage



                16   ownership is extremely important for a lot of



                17   reasons.



                18        Q   Okay.  Apropos to that, looking down to line



                19   L, the partner's capital account analysis.  Do you



                20   see that?



                21        A   Yes.



                22        Q   And does this show a positive or a negative



                23   capital account balance?



                24        A   It's a negative capital account balance.



                25        Q   Did you ever see anything in your
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                 1   investigation that showed that Mr. Rajaee had a



                 2   positive capital account balance?



                 3        A   No.



                 4        Q   I just noticed something here.  If you want



                 5   to go right-hand column on that same page.  Item



                 6   number 14, under "Self-Employment Earnings," do you



                 7   see that?



                 8        A   Yes.



                 9        Q   There's an item C listed with $2.2 million.



                10   Do you see that?



                11        A   Yes.



                12        Q   Did you look at that at all?



                13        A   Yes, I saw that.



                14        Q   And there's a reference -- tell me the



                15   significance of $2,202,000 self-employment earning



                16   reference there in section 14.



                17        A   On the 2020 return?



                18        Q   The 2020 return.



                19        A   Yeah.



                20        Q   If that was significant to you.



                21        A   I believe the 202,000 [sic], I haven't



                22   looked at it in depth, but it's probably 50 -- the



                23   number is probably 51 percent of the gross revenue,



                24   which is $4.3 million.  And there's calculations that



                25   we do on the returns for different allocations.  And
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                 1   so that would come into one of those -- one of those



                 2   calculations on his personal return.



                 3        Q   Did you -- looking up at item number 18, did



                 4   you look at the statement that's referenced there?



                 5        A   Statement C?



                 6        Q   Yes.



                 7        A   No.



                 8        Q   Okay.  Anything else of significance about



                 9   the 2020 return to you?



                10        A   No, other than I noticed that the guaranteed



                11   payments seemed to have gone up.



                12        Q   Take me where that's referenced.  Is that



                13   going to be in the balance sheet?



                14        A   No.  It's the same K-1 there, on line 4A.



                15   4A, as in apple.



                16        Q   Okay.



                17        A   Okay.  And 4A and 4C is the same number.



                18        Q   And you're referring to 4C up there at the



                19   top of the page?



                20        A   Yes.  And I noticed from 2019, the



                21   guaranteed payments were 125,000, and they increased



                22   to 231,000 in 2020.  So I did notice that increase.



                23        Q   Okay.  And what is a guaranteed payment in



                24   an LLC?



                25        A   In an LLC partners are not paid a W-2 wage
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                 1   like normal employees would be, like if you were an S



                 2   corp.  In a partnership, in lieu of calling it wages



                 3   and having a W-2 with withholding, we called it a



                 4   guaranteed payment.  And a guaranteed payment is



                 5   usually made to one of the partners for services he



                 6   provides to the partnership.



                 7        Q   Okay.  Thank you.



                 8            So based upon your review of all of the tax



                 9   returns, what did the tax returns state Mr. Rajaee's



                10   ownership of the company is?



                11        A   Zero percent.



                12        Q   Did you make any analysis as to whether or



                13   not Mr. Rajaee would be required to do foreign tax



                14   withholding?  Just tell me whether or not you made



                15   the analysis.



                16        A   I have done a preliminary one with the



                17   information given, that was all.



                18        Q   Have you been given enough information that



                19   would allow you to render a final and complete



                20   opinion?



                21        A   No, I haven't.  I need to do a full,



                22   complete accounting to -- and I have quite a few



                23   questions in these documents to determine that.



                24        Q   Based upon the information you've been



                25   provided thus far, do you have an opinion about
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                 1   whether it's likely Mr. Rajaee would be required to



                 2   do a foreign income tax withholding for his personal



                 3   income?



                 4        A   It's possible either he personally or Mobile



                 5   Monster, his Canadian company, may have to do



                 6   withholding, but, again, I'd need more information.



                 7        Q   So what's -- just in general, why do you



                 8   think that Mr. Rajaee might have to do foreign income



                 9   tax withholding?



                10        A   Well, just real general, there's code --



                11   section 1441 to 1446 of the code, and what that does



                12   is it details out all the different types of



                13   withholding rules for foreign investors in U.S.



                14   businesses.  So it deals with both foreign partners



                15   that are citizens of a foreign company, and it also



                16   deals with vendor payments to foreign -- to companies



                17   in a foreign country that are outside the United



                18   States.



                19        And, though, they're are fairly complex rules



                20   and regulations regarding the requirement of either a



                21   30-percent withholding or something possibly less,



                22   but there's -- you'd need to look at -- I'd need to



                23   look at substantially more information than what I've



                24   got.



                25        Q   How about just from Mr. Rajaee individually,
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                 1   and not his company?  As a foreign taxpayer,



                 2   generally are foreign taxpayers required to do



                 3   foreign income tax withholding?



                 4        A   Well, if he's a U.S. resident, he's required



                 5   to file a 1040NR.  Now -- or he's required to file a



                 6   1040 return, a U.S. tax return if he's a U.S. citizen



                 7   and resident.  If he's not a U.S. citizen and



                 8   resident, then it's very likely that any payments



                 9   made to him would be required to have a 30 percent or



                10   lesser withholding rate.  But some type of



                11   withholding rate, and then the filing of a Form 1042



                12   or 1042-S to the IRS remitting the withholding and



                13   describing the withholding.



                14        Q   Did you see anything in the returns that



                15   show you how the foreign income tax withholding were



                16   treated?



                17        A   Well, if there was money withheld, it should



                18   have been showed as a liability on the balance sheet,



                19   which there was nothing there.  And also the question



                20   on the partnership return, when asked about Form 1042



                21   and 1042-S, the box was checked no, that there was no



                22   withholding.  So I'm assuming that there was no



                23   withholding for either him personally as an



                24   individual or to any -- any foreign companies that



                25   payments were made to.
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                 1        Q   Well, let's just be candid here, it sounds



                 2   like -- have you reached a conclusion about whether



                 3   there was proper withholding or not?



                 4        A   In my opinion, there's no withholding, but



                 5   there's a good possibility there should have been.



                 6   But, again, I can't determine that until I have all



                 7   the information.



                 8        Q   All right.  Thank you.



                 9        A   Okay.



                10        Q   Moving on.  I'm moving on to a new area.



                11            So are you aware that in 2021 the LLC



                12   entered into an aircraft lease agreement with a



                13   company called RemotePreneurs that's owned by



                14   Mr. Rajaee?



                15        A   You know, I'm slightly familiar with it from



                16   looking at the declaration of Nevin Sanli, but I



                17   don't really have any detailed information, other



                18   than I saw on the financial statement in 2021 that



                19   there was a large expense for aircraft, $192,000, and



                20   that stood out for me.  And the reason it does is



                21   because in all the court cases I look at, which I



                22   look at them every week, every time there's an audit



                23   and it's gone to tax court for someone to



                24   substantiate their travel, most people don't document



                25   business use of the airplane, and so it gets
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                 1   disallowed as an expense.



                 2            So I have no idea whether proper



                 3   documentation and proper business motivation can be



                 4   substantiated for the use of this plane.  But I'd be



                 5   interested to see if the individual has the proper



                 6   documentation to support an IRS audit.



                 7        Q   In your opinion, does the existence of an



                 8   aircraft increase the likelihood of an audit?



                 9        A   Absolutely, of course.



                10        Q   And in your experience, what percentage of



                11   small business aircraft audits result in the



                12   deduction being upheld?



                13        A   I'm going to say probably less than 10



                14   percent.



                15        Q   Are you aware that Mr. Rajaee purchased a



                16   Bentley automobile in the name of the company?



                17        A   Only from what I've really read in the



                18   declaration of Sanli.



                19        Q   What has to be done to justify, from a tax



                20   standpoint, deduction of expenses relating to a



                21   Bentley automobile?



                22        A   Well, the same similar documen- -- similar



                23   documentation to the airplane.  You need to have the



                24   miles -- a detailed record of your business trips and



                25   business use of the miles every day, and business
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                 1   purpose, who you met with, what the purpose of the



                 2   meeting was, and what the relationship is, the



                 3   business purpose.  So it's very fairly detailed



                 4   document.



                 5        Q   And does the existence of a luxury



                 6   automobile, like a Bentley, in a small business



                 7   situation give rise to a greater likelihood of audit?



                 8        A   Well, the IRS wouldn't necessarily track in



                 9   that it was a Bentley or something like that, because



                10   the fixed asset schedule of the detail usually



                11   doesn't detail it out that it's a Bentley.  It says



                12   vehicle, and you wouldn't know how many vehicles were



                13   in there.



                14            But once an agent, if he did audit it, and



                15   saw that there was a car like a Bentley in there, I'm



                16   sure they would ask why would the business need a



                17   vehicle like a Bentley in there.  But again, the key



                18   is documentation.  Okay.  You can put an expensive



                19   vehicle in, provided you can document it.  And it's



                20   required; otherwise, it becomes a personal use



                21   vehicle, and it's treated as distribution, not



                22   deductible by the partnership and a distribution to



                23   the partner.



                24        Q   I'll represent to you that Mr. Rajaee claims



                25   that the Bentley automobile is being reimbursed out
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                 1   of his private funds.



                 2            Is it appropriate, assuming that's true, is



                 3   it appropriate, from an accounting standpoint, to



                 4   hold an asset in the name of the LLC, which the



                 5   owners of the LLC do not believe there's a beneficial



                 6   asset of the LLC?



                 7        A   Could you repeat that?



                 8        Q   Yeah, it was a long question.



                 9            Is it proper under the accounting rules to



                10   hold a vehicle in the LLC if it doesn't belong to the



                11   LLC?



                12        A   No.  I mean, if -- I mean, in order for the



                13   vehicle or the plane, either one -- let's get clear



                14   on this.  In order for depreciation, for example, to



                15   happen for a vehicle or an airplane, the title has to



                16   be in the name of the company.  Right?  Let's start



                17   with that.



                18            If the title is not in the company, it's in



                19   another entity, if -- that entity needs to have a



                20   lease agreement between that company and the



                21   corporation where it's leasing that vehicle to the



                22   corporation.  We've still got the issue of proper



                23   documentation, and can you document the business use



                24   of that.



                25        Q   But is it proper -- if the vehicle doesn't
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                 1   belong to the LLC, is it proper for the LLC to hold



                 2   the vehicle title in its name and list it as an



                 3   asset?



                 4        A   If the vehicle is actually owned by the LLC,



                 5   the title's in the LLC?



                 6        Q   If the vehicle is not owned by the LLC, is



                 7   it proper -- strike that.



                 8            If the vehicle's title is in the name of the



                 9   LLC, but the vehicle is not actually owned by the



                10   LLC, is that proper?



                11        A   If the vehicle's title is in the name of the



                12   LLC, then the LLC would own it.



                13        Q   Okay.



                14        A   And you'd reflect it on the books.  But if



                15   the vehicle's title is not on the books, then you



                16   would not reflect it.



                17        Q   Okay.  Thank you.



                18            Did you review the declaration of Mr. Sanli?



                19        A   Yes.



                20        Q   And do you take issue with any of his



                21   opinions?



                22        A   Well, there's just some issues that I would



                23   want to verify.  For example, in his declaration



                24   there's an allegation that Mr. Rajaee diverted assets



                25   to the company for his own financial gain.  And he
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                 1   says in there that he had this Rolls-Royce Ghost,



                 2   which was purchased outright with his personal funds.



                 3   I have been informed by Mr. Rajaee's counsel's that



                 4   these two vehicles were eventually sold for $191,028



                 5   in 2021, which was reinvested in the company.



                 6            So I would expect that if he sold the



                 7   vehicles and put $191,000 into the company, he'd have



                 8   a capital account increase by 191,000 as a capital



                 9   contribution.



                10            Now, what was provided to me were not full



                11   financial statements.  I have only the income



                12   statements.  They never gave me -- no one ever gave



                13   me a balance sheet.  And, of course, the tax return



                14   is not done for 2021.  So that would be -- that would



                15   be one issue that I would have to look at, because



                16   apparently the down payment was with his own personal



                17   funds.



                18            He then talked about he purchased a private



                19   jet with personal funds for 600,000 with monthly fees



                20   being covered by the company, and a private jet is



                21   strictly used for business-related travel.  Well,



                22   again, the IRS would want to question the



                23   documentation of who he used -- of when he used it



                24   and who he used it to see and what the business



                25   relationship is.
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                 1            He talks about payments being paid to Mobile



                 2   Monster, which is a company 100-percent owned by



                 3   Mr. Rajaee.  And I guess you'd want to see -- if I



                 4   was his partner, I'd want to see what the benefits



                 5   were for Mobile Monster and how much actual income



                 6   was brought in from Mobile Monster versus what the



                 7   cost was.



                 8            He talks about that these payments, the



                 9   money that was spent to generate relationships with



                10   DriveTime, Mode Transportation, Health IQ, that these



                11   clients they anticipated to generate approximately



                12   $11.5 million in annual revenue.  Well, anticipating



                13   revenues and actually getting the revenues are two



                14   different things.  So whether or not that ever pays



                15   off is open to speculation.



                16            He talks about paying 7 percent of the



                17   gross, I guess.  He says, "In my opinion the 7



                18   percent rate that TopDevz pays to Mobile Monster is



                19   reasonable."  I really question what his basis was to



                20   say it's reasonable.  And when I've looked at the



                21   payments going out to Mobile Monster, it exceeded 7



                22   percent.  So I don't know if he's really looked at



                23   the financial statements in detail to make that



                24   assumption.  But even if 7 percent was reasonable, in



                25   my opinion, it's very possible that the actual
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                 1   payments exceed 7 percent.  Okay?



                 2        Q   Thank you.



                 3            Switching topics.  If the managing member of



                 4   an LLC has managed the books and records of the



                 5   company such that a forensic accounting cannot



                 6   determine which expenses should be allocated to which



                 7   services provided, is that going to lead to an



                 8   adequate basis for there being an accurate statement



                 9   of the books and records by an accountant?



                10        A   Absolutely not.  I mean, the managing member



                11   is responsible for not only keeping a set of books,



                12   but following IRS regulations.  If he has any



                13   questions, he needs to call a CPA or a tax attorney.



                14   So not having documentation, not having invoices, not



                15   having supporting evidence for any of the expenses is



                16   not only open to the IRS throwing him out, which



                17   means the partnership has additional income, the



                18   partners have additional income on their personal



                19   returns, which they need to file amended tax returns



                20   for, but you've got -- you've got -- it's treated as



                21   a distribution.  And so all of a sudden you've got



                22   one of the partners having a substantial -- a large



                23   distribution to them, which is creating a negative --



                24   which is creating a neg- -- creating a possible



                25   negative capital account even worse than it is
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                 1   already.



                 2        Q   Incidentally, you saw the profit and loss



                 3   statements that were produced by the company in this



                 4   matter; right?



                 5        A   Yes.



                 6        Q   And did you have any indication there of



                 7   whether there was an audit, a review, a compilation



                 8   or some other level of analysis by the accountant?



                 9        A   My assumption is these are internally



                10   generated financial statements.  They're not really



                11   prepared by an outside third party, like a CPA firm.



                12   And the reason is, when we prepare -- obviously, an



                13   audit and review has to have footnotes.  Compilations



                14   can or cannot have footnotes.  But, in any case,



                15   there's always a notation at the bottom of the page



                16   that these financial statements have not been audited



                17   or reviewed by us and we do not form an opinion on.



                18   We have to put that language on there so any reader



                19   knows these financial statements may have been



                20   prepared by a CPA, but they're not audited or



                21   reviewed statements.  And there's no such language at



                22   the bottom of any these pages.  So I'm assuming --



                23   I'm assuming that these are internally generated



                24   financial statements.



                25        Q   In other words, there's no indication on the
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                 1   financial statements how much work a CPA did or



                 2   didn't do on them; right?



                 3        A   That's correct.



                 4        Q   And then if a managing member of an LLC



                 5   cannot determine whether or not funds he provides to



                 6   the LLC to represent capital contributions or loans



                 7   to the LLC, can that managing member make a proper



                 8   statement of the books for accounting purposes?



                 9        A   Well, no.  I mean, it needs to be agreed to.



                10   Most partnership agreements have language in there



                11   that if you make a loan to the partnership, many



                12   times, all the partners have to agree to the loan.



                13   But you really would go to your partner, you'd say,



                14   look, I'm going to put a hundred thousand in or



                15   50,000 in, and I want to put it in as a loan, and I'd



                16   like you to sign this note, or they would say I'm



                17   just going to make a capital contribution to the



                18   partnership, but it's usually -- it would always be



                19   discussed with your partners, and before you put the



                20   money in, so it's clear whether it's a capital



                21   contribution or loan.



                22        Q   From an accounting standpoint, would it be



                23   proper for a managing member to put money into an LLC



                24   only to determine at a later time whether or not he



                25   considers it a capital contribution or a loan?
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                 1        A   You should determine at the time you put the



                 2   money in.



                 3        Q   And -- okay.  Thank you.



                 4            No further questions at this time.



                 5        THE ARBITRATOR:  All right.  Mr. Matthews?



                 6



                 7                     CROSS-EXAMINATION



                 8   BY MR. MATTHEWS:



                 9        Q   All right.  And I apologize, is it -- it's



                10   Mr. Hawes?



                11        A   Yes, correct.



                12        Q   Good to meet you, Mr. Hawes.



                13        A   Thanks.



                14        Q   So I just want to clarify.  I don't have



                15   that many questions, but is it correct, you said that



                16   in preparing or in reviewing the information that you



                17   used to form your opinion, so you reviewed the



                18   Operating Agreement for TopDevz, LLC, or what was



                19   represented to you as the Operating Agreement for



                20   TopDevz, LLC; correct?



                21        A   Correct.



                22        Q   And did you review the tax returns from the



                23   years 2017 through 2020?  Correct?



                24        A   Correct.



                25        Q   And you reviewed the declaration from a
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                 1   Nevin Sanli; correct?



                 2        A   Correct.



                 3        Q   But you did not review a balance sheet;



                 4   correct?



                 5        A   I reviewed the balance sheet on the tax



                 6   return, the Schedule L balance sheet, but in the



                 7   financial statements, I didn't see a balance sheet, I



                 8   just saw profit and loss statements.



                 9        Q   Okay.  So you haven't received a balance



                10   sheet outside of what you see in the tax returns;



                11   correct?



                12        A   That's correct.



                13        Q   Okay.  But you reviewed some P&Ls; correct?



                14        A   Yes.



                15        Q   And were they for the years 2017 through



                16   2021?



                17        A   Through October -- I believe through October



                18   of 2021.



                19        Q   Okay.  Now, just so I understand this,



                20   you're not a licensed attorney; correct?



                21        A   Correct.



                22        Q   Okay.  You didn't draft the Operating



                23   Agreement; correct?



                24        A   Correct.



                25        Q   You haven't spoken to the party who drafted
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                 1   the Operating Agreement; correct?



                 2        A   Correct.



                 3        Q   You didn't prepare any of the tax returns;



                 4   correct?



                 5        A   Correct.



                 6        Q   You didn't prepare any of the P&Ls; correct?



                 7        A   Correct.



                 8        Q   You haven't prepared any balance sheets for



                 9   the company; correct?



                10        A   Correct.



                11        Q   And you mentioned that in your review of the



                12   documents, you have questions; correct?



                13        A   Yes.



                14        Q   All right.  You have not spoken to



                15   Mr. Rajaee; correct?



                16        A   Correct.



                17        Q   And do you know who Jennifer Glaser is?



                18        A   Jennifer Glaser, no, I don't.



                19        Q   Okay.  I'll represent to you that she is the



                20   accountant for TopDevz, LLC.



                21            You haven't spoken to a Jennifer Glaser;



                22   correct?



                23        A   Correct.



                24        Q   You haven't spoken to Nevin Sanli; correct?



                25        A   Correct.
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                 1        Q   You're not the accountant for TopDevz;



                 2   correct?



                 3        A   Correct.



                 4        Q   I believe we were talking about some foreign



                 5   partnership tax matters.  I apologize, I'm not sure



                 6   of the exact term.



                 7            But you said in connection with any, I



                 8   guess, foreign election, that you would need to do a



                 9   full and complete accounting to address foreign



                10   income tax withholding; correct?



                11        A   I'd need to do much more investigation and



                12   receive documents that I don't currently have to make



                13   that determination, to make sure that there is no



                14   underwithholding from the company, correct.



                15        Q   Okay.  Nothing further.  Thank you.



                16        THE ARBITRATOR:  All right.



                17        MR. CARPENTER:  Nothing further.



                18        THE ARBITRATOR:  All right.  Then may this



                19   witness be released?



                20        THE WITNESS:  Okay.



                21        MR. CARPENTER:  Yes.



                22            Thank you, Mr. Hawes.



                23        THE ARBITRATOR:  All right.  Thank you



                24   Mr. Hawes.  Have a nice rest of the day.



                25        THE WITNESS:  Thank both you of too.
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                 1        THE ARBITRATOR:  Okay.  Bye-bye.



                 2            All right.  So is that the conclusion of



                 3   your case, Mr. Carpenter?



                 4        MR. CARPENTER:  Let me confer briefly with my



                 5   client.  Can I just have a brief moment?



                 6        THE ARBITRATOR:  Should we take ten?



                 7        MR. MATTHEWS:  Sure.  That's fine.



                 8        THE ARBITRATOR:  All right.  It's about 2:05.



                 9   Let's come back at 2:15.



                10        MR. MATTHEWS:  All right.



                11        MR. CARPENTER:  2:15, thank you.



                12            (Recess taken from 2:06 to 2:16



                13        p.m.)



                14        THE ARBITRATOR:  All right.  What did you



                15   decide, Mr. Carpenter?



                16        MR. CARPENTER:  The Davis side will rest now.



                17        THE ARBITRATOR:  Mr. Matthews, are you ready to



                18   start your case?



                19        MR. MATTHEWS:  We are.



                20        THE ARBITRATOR:  And who will be your first



                21   witness?



                22        MR. MATTHEWS:  We will call Mr. Rajaee as our



                23   first witness, please.



                24        THE ARBITRATOR:  All right.



                25            Welcome back, Mr. Rajaee.
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                 1        THE WITNESS:  Thank you.



                 2        THE ARBITRATOR:  Okay.  Sir, you are still under



                 3   oath.  Although, at this time, your lawyer will start



                 4   the questioning of you.  Okay?



                 5        THE WITNESS:  Okay.



                 6        THE ARBITRATOR:  All right.  Good.



                 7            Go ahead, Mr. Matthews.



                 8        MR. MATTHEWS:  All right.  Thanks so much.



                 9



                10                      ASHKAN RAJAEE,



                11       having been previously duly sworn, testified



                12                        as follows:



                13



                14                    DIRECT EXAMINATION



                15   BY MR. MATTHEWS:



                16        Q   Mr. Rajaee, thanks for, obviously, joining



                17   everyone today.



                18            What I think we'll start with is I'd like to



                19   go into your background, how you met Mr. Davis.



                20            Can you tell us about how you were



                21   introduced to the company Surge, LLC?



                22        A   I had a product that I was using at a



                23   company called Sunwing Travel Group that hired me for



                24   consulting services.  They're a travel company out of



                25   Canada.  I think they're the largest, about 2 billion
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                 1   in revenue.



                 2            Anyhow, I was finishing a product, and I



                 3   Googled software developers, because I needed more



                 4   developers, and Surge came up.  And I then contacted



                 5   them.  At the time, I think his name was Brandon



                 6   Neilson that reached back out to me, asked me some



                 7   questions about what I'm doing with the project.  And



                 8   he said, "Yeah, you seem like a really good fit for



                 9   us."  Surge is a software development company,



                10   obviously.



                11            And then an hour later he called me back and



                12   said, "The CEO actually wants to meet with you," and



                13   at the time was Matt McKay.  And I was like, "Wow,



                14   okay."  And so I told him what I was doing and what I



                15   wanted to do, and he basically stopped me halfway



                16   through my presentation and said, you know, "Would



                17   you be interested in selling this?"  And I said,



                18   "Yeah, absolutely."



                19        Q   All right.  So when you say interested in



                20   selling this, what, specifically, would you be



                21   selling?



                22        A   It was a product, a SaaS product that I had



                23   created, that does mobile -- basically the product



                24   would know who's logging in to a particular app and



                25   be able to render and display content relevant to
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                 1   that user.



                 2            So, for example, if you're a mortgage



                 3   company, and, you know, you're using this platform,



                 4   you would log in, and it would know I have an X



                 5   amount mortgage and my mortgage is coming up for



                 6   renewal, so it would show me an ad for mortgage



                 7   renewal.  Somebody else logging in would have a



                 8   different profile, and they would know that they



                 9   don't have a mortgage, so they would give them, you



                10   know, incentives on the mortgage.  So that's just one



                11   use case of it, But --



                12        Q   So it would be -- it could be used in a way



                13   to get more -- is it like more direct marketing to



                14   the actual --



                15        A   Yes.



                16        Q   -- consumer?



                17        A   The specific thing about this IP was that



                18   it's contextual marketing.  Right?  So one of the



                19   reasons why I found out later why Surge wanted it was



                20   they wanted to use this product to get a hook into



                21   their clients or prospective clients, of which I



                22   believe one of them was Verizon, where Verizon -- you



                23   know, everyone knows who Verizon is in the United



                24   States.  It would know your phone plan, it would know



                25   a lot about it, and it would make contextual offers
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                 1   to you based on who you were.



                 2            So they would get a -- they would have a



                 3   much higher conversion rate because they were



                 4   presenting ads to you, kind of like what Facebook and



                 5   Instagram do now, because this was a while back,



                 6   where they just show you targeted -- targeted ads.



                 7            Ultimately, Surge ending up going in



                 8   a different direction, but that was the purpose of



                 9   the acquisition.



                10        Q   Okay.  But you mentioned an interesting



                11   point about using the software to get a hook into the



                12   client.  And then once you did that, or once a



                13   company did that, what was the next step for that



                14   company, or what would be the next step?



                15        A   So the product was just used to generate the



                16   conversation and generate a relationship, that would



                17   be a little bit sticky, with a decision maker at a



                18   company, a larger company that does software



                19   development.  So through the talking and speaking



                20   about, hey, we want to use this product for our



                21   customer, whatever, that would naturally progress to



                22   a conversation with IT.  And IT would say, well, we



                23   love this, we want to use it, we want to implement



                24   it, but we want this feature, that feature or this



                25   feature, and guess what, the product didn't have it.
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                 1   Well, guess what, Surge also does software



                 2   development, so we will develop that for you.



                 3        Q   Okay.  So just so I understand, around this



                 4   time that you were -- what year was this?



                 5        A   This was 2014.



                 6        Q   Okay.  Did you have a company called Mobile



                 7   Monster at that time?



                 8        A   Yes, I did.



                 9        Q   All right.  And you mentioned it was Sunwing



                10   or Sunwig?



                11        A   Sunwing Travel Group.



                12        Q   Okay.  Was that a client of Mobile Monster?



                13        A   Yes, it was.



                14        Q   And in connection with that relationship,



                15   how were you compensated, how was Mobile Monster



                16   compensated?



                17        A   I was paid a consulting fee.



                18        Q   And what was the consulting fee?



                19        A   It was -- wow, this is going back a while.



                20   It was just a monthly payment for consulting services



                21   related to their mobile application and reservation



                22   system across, I think it was 16 different brands



                23   that they owned.



                24        Q   So did it fluctuate based on revenue, or how



                25   did this actually get calculated?
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                 1        A   With Sunwing particularly, I believe they



                 2   paid me a flat fee.



                 3        Q   Okay.  So with Surge, you ended up



                 4   selling -- it's correct, you ended up selling this



                 5   software or -



                 6        A   Yes, we acquired it.



                 7        Q   So Surge acquired this.



                 8            What, then, became your role with Surge?



                 9   What did you do then?



                10        A   So part of the acquisition, almost like part



                11   of the deal, was I had to come with the deal, because



                12   Matt was very impressed with my ability to build such



                13   a sophisticated platform that would be able to be



                14   taken to market.  He also said that, you know, Surge



                15   does software development, and that, you know, my



                16   acumen for what I've demonstrated in my interactions



                17   with him, that he wants me to come on board and help



                18   him grow the sales and grow the company.



                19            And then I went to go see him in Utah, I



                20   think it was maybe April of 2014, at which time then



                21   he said, "Well, there's a lot of other stuff that we



                22   need help with.  We need help with, you know,



                23   developing our customer relation management tool.  We



                24   need help on the overall strategy of the company in



                25   terms of getting accounts."
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                 1            So he essentially wanted me to start doing



                 2   sales, and originally it started at Surge mobility.



                 3   He had created like a department.  And then from that



                 4   department, he actually moved me, later on, to



                 5   holding -- well, Surge, the company Surge, and my



                 6   role was much bigger there, and doing a lot of



                 7   different things.  And closing big accounts was one



                 8   of them.



                 9        Q   Okay.  Do you recall, roughly, what the



                10   revenue for Surge was?  This was 2014 when you



                11   joined?



                12        A   Yes.



                13        Q   Do you recall what the revenue was for Surge



                14   around that time?



                15        A   It was around 6 million a year.



                16        Q   Okay.  And when did you end up leaving



                17   Surge, what year?



                18        A   I left in, I want to say, February or March



                19   of 2017.



                20        Q   So you were with the company for about



                21   three, three and a half years or so?



                22        A   Just under three years.



                23        Q   Just under three years.  Okay.



                24            And when you left, do you know what the



                25   revenue for Surge was when you left?
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                 1        A   When I left, they were on a run rate to hit



                 2   about 50 million in revenue.



                 3        Q   Can you explain what a run rate is?



                 4        A   Run rate means that they were billing



                 5   consistently.  I wasn't there for the whole year, so



                 6   I don't know.  But the billable hours on a weekly



                 7   basis, the revenue that was being generated right



                 8   before I left, that's a run rate.  So if that stayed



                 9   constant, that would hit them around the 50 million



                10   mark.



                11        Q   So the revenue grew from about 6 million in



                12   excess of 50 million in about a three-year period?



                13        A   Correct.



                14        Q   All right.  What was your role in that



                15   revenue growth?



                16        A   So I was advising on the system to use for



                17   them to manage their -- basically their customer



                18   base.  I was implementing their customer relationship



                19   management tool.  I created all the work flows and



                20   all the processes that would take a prospect down to



                21   a closed account.  And then I would also be



                22   responsible for presentation materials and marketing



                23   of the company overall.



                24            One of the specific ones they were spending



                25   a ton of money on was AdWords.  So I got involved in
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                 1   that, and through my recommendations they actually



                 2   started closing a lot more accounts from that.  Some



                 3   of the tweaks that I made, I can get into those



                 4   details if you're interested.



                 5            And then with the development community,



                 6   because they recruit a lot of developers, software



                 7   developers, I got involved on the management team to



                 8   make suggestions on how to foster the network, grow



                 9   the network, get more referrals from the business,



                10   just streamline the overall business.  And the only



                11   part of Surge I was not involved with, whatever back



                12   channel conversations Matt was having with people I



                13   didn't know.



                14        Q   All right.  Well, to that point, I want to



                15   just kind of touch on or understand your role with



                16   everything.



                17            Mobile Monster was servicing Surge; is that



                18   correct?



                19        A   That's correct.



                20        Q   All right.  And can you explain was there --



                21   you were compensated -- just so I understand this.



                22   Were you compensated with Surge based on revenues or



                23   commissions or how did that -- how were you



                24   compensated with Surge?



                25        A   I was compensated on multiple streams.  So
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                 1   the first one was a consulting fee, a flat fee for



                 2   all the services I was talking about earlier.  And



                 3   then I was paid a commission of 7 percent for deals



                 4   and leads that I generated that came to me that I



                 5   actually closed, and then the client -- the revenue



                 6   would be paid when Surge would collect that money



                 7   from the clients.  And then I also was reimbursed for



                 8   expenses that I incurred for, you know, traveling to



                 9   clients, you know, a bunch of other stuff that I did.



                10   And then, also, I was reimbursed for the salaries of



                11   Mobile Monster.  So, at that time, Siarra and



                12   Stephanie both were -- I was getting reimbursed for



                13   their monthly costs as well.



                14        Q   So you had, I guess, an infrastructure in



                15   place with Mobile Monster that serviced Surge, and



                16   Surge paid for that, Is that what you're saying, or



                17   can you explain that?



                18        A   Yeah.  So Surge paid me a flat consulting



                19   fee.  I got 7 percent commission on the revenue that



                20   I generated for the company.  And I was reimbursed



                21   for expenses that I incurred servicing Surge.  So the



                22   back end administrative stuff that goes on, the back



                23   end marketing stuff that I did, any gifts that I



                24   bought for clients, any travel to clients, that was



                25   all reimbursed through Mobile Monster.
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                 1        Q   Okay.  Now, when you left in 2017, I guess



                 2   shortly around that time, is that around when you met



                 3   Tyler Davis, or how did you meet Tyler Davis?



                 4        A   I think I met him in 2016, and it was at a



                 5   management event, or maybe I met him once in 2015



                 6   briefly, and then again in 2016.  But the one I



                 7   remember was around 2016 at a management meeting, an



                 8   annual management meeting.



                 9        Q   What was your understanding of his role --



                10   he was involved with Surge?



                11        A   He was presented to me that he was a passive



                12   investor when Surge first started, I think, back in



                13   2007, and is basically behind the scenes doing



                14   nothing other than the showing up to the management



                15   meetings and basically seeing what's up.



                16        Q   But do you know, from your personal



                17   awareness, what is your understanding of Tyler's



                18   history was -- history with Surge, like the whole



                19   process?



                20        A   I found that out a little bit later in



                21   talking to Tyler, that Tyler invested in a product of



                22   Surge called Surge Hub, which was a customer



                23   relationship management tool.  Eventually, that was



                24   canned by Matt.  And because Matt didn't want to pay



                25   Tyler back or didn't have the money to pay him back,
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                 1   he basically gave him a percentage ownership in



                 2   Surge.



                 3        Q   Okay.  When you ended up leaving in 2017, I



                 4   guess, it seems that you and Mr. Davis developed a



                 5   good relationship at that time.  You guys had become



                 6   good friends; right?



                 7        A   Tyler and I kind of hit it off because, you



                 8   know, as Matt was presenting his next year's plan to



                 9   grow the company and grow the sales, me and Tyler



                10   would laugh because what he was doing was so against



                11   what my belief was and what Tyler, I found out in



                12   talking to him, was, and that was they weren't really



                13   building relationships.  It was very transactional,



                14   and it was kind of a machine gun approach in terms of



                15   getting clients.  There was no systematic way of like



                16   building relationships.



                17            And so I was saying this to Tyler, and this



                18   kind of caught his ear, because he said, "Well, I



                19   believe in relationships a lot because, at Porter



                20   Consulting, that's all I do is build relationships,



                21   you know."  And he told me about -- you know, one of



                22   the things we talked about is wining and dining our



                23   clients a little bit more, you know.  And he would



                24   tell me how he would fly a group from L.A. to wine



                25   country on a private jet and give them, you know, the

�



                                                                       417





                 1   luxury treatment to build that relationship.



                 2            And another person he introduced me to, his



                 3   name is Mike something from Albertsons.  He made a



                 4   comment how he would constantly take him on really



                 5   expensive fishing trips, because Mike liked fishing.



                 6   And Tyler would front all the costs because Tyler was



                 7   getting business from, you know, his network.



                 8            So I kind of really resonated with that, and



                 9   I told him, I said, "Well, this is kind of what I've



                10   always wanted to do.  And by the way, I put a whole



                11   deck together for Surge on how we can build better



                12   relationships with customers by taking them to



                13   customer experience events, by upgrading our CRM



                14   system with work flows and policies to help track



                15   these relationships, to hire an entire team to manage



                16   all the back office stuff, because there's a lot of



                17   logistics going on with this, tracking who we're



                18   talking to, who our highest value relationships are,



                19   and, you know, Matt shot that down."  And so Tyler



                20   then approached me.



                21        Q   Can you explain what is a CRM?



                22        A   Customer relation management tool.  So it's



                23   like a Salesforce, if you're familiar with



                24   Salesforce.  It's, you know, HubSpot.  It's basically



                25   a database of all your contacts for a company.
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                 1        Q   So is it a situation where you're basically



                 2   collecting extensive data on people, and then you're



                 3   able to use that data as an asset, or can you explain



                 4   to me how that works?



                 5        A   Well, how you use a CRM is very important as



                 6   well because a CRM by itself is useless to a company.



                 7   It's how it's administered, how the work flows, how



                 8   the checks and balances are in there.  So all that



                 9   stuff needs to be put into the CRM, people managing



                10   that, in order to get the value out of the CRM.



                11   Right?



                12        Q   All right.  So I want to just clarify a few



                13   things before we go into how you and Tyler formed



                14   your next venture.



                15            Can you talk about how much you were paid --



                16   or do you recall how much you were paid from Surge



                17   for your services that you provided from the year



                18   2017?



                19        A   My base consulting fee was 200,000 a year,



                20   and my commissions, not including the reimbursements



                21   in 2017, I believe were around 1.2 or 1.3 million.



                22        Q   Okay.  Do you recall what the reimbursements



                23   were as well?



                24        A   Travel, airfare, hotel, salaries at Mobile



                25   Monster, any SaaS tools I use, software as a service,
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                 1   like Google, G Suite and Zoom license.  Basically



                 2   anything I incurred for incidentals along the way.



                 3        Q   But in terms of your actual compensation of



                 4   income, or I'm not sure how it would be qualified,



                 5   was, roughly, around 1.4 million?



                 6        A   1.4 to 1.5 million, yeah.



                 7        Q   Okay.  But you're saying that in connection



                 8   with those payments, you had apparently a very



                 9   significant role in growing the revenue from about 6



                10   million a year to in excess of 50 million a year in a



                11   three-year period; correct?



                12        A   That's why my commissions were so big.



                13   Because at 6 million, I'd be making whatever 7



                14   percent of 6 million would be.



                15        Q   Okay.  So it was strictly based on the



                16   revenue, it was performance-based?



                17        A   The largest portion of my income came from



                18   the revenue that was actually generated and



                19   collected.



                20        Q   Okay.  So you didn't -- if the revenue



                21   didn't come in, you didn't get paid?



                22        A   I didn't paid the commission portion.



                23        Q   Understood.  All right.



                24            So when you decide- -- around 2017, I think



                25   there was some litigation that you and Mr. Davis were
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                 1   involved in with Surge.  I don't know that we need to



                 2   fully get into that right now.  But you then decided



                 3   that you were going to form a new company together,



                 4   and that became TopDevz; right?



                 5        A   That's correct.



                 6        Q   Now, when you decided to form TopDevz, were



                 7   you looking for a business partner?



                 8        A   No.



                 9        Q   And why were you not looking for a business



                10   partner?



                11        A   What I did at Surge, I could do on my own



                12   because I was pretty much doing it on my own.  I



                13   mean, other than Matt handling the payroll of the



                14   company and hiring and firing of actual employees of



                15   the company, the majority of the things came from



                16   handling the developers, generating leads and



                17   servicing accounts.



                18            So setting up a consulting firm is very easy



                19   to do.  And, at that time, you know, I think I earned



                20   maybe about 8 or 9 million with Surge, a



                21   mortgage-free house, I didn't really need the money.



                22   But, basically, Tyler, you know, he basically told me



                23   that, you know, he really wants to contribute, and,



                24   you know -- you want me to go into that or no?



                25        Q   Sure.
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                 1        A   Okay.  So he said that, you know, we can set



                 2   up our own company, and, you know, we could probably



                 3   grow the company just like Surge, to about 50, maybe



                 4   more, to a hundred million, and then sell it.  And I



                 5   told him that, "Well, it's a big step for me to, you



                 6   know, get out of Surge and just have a promise from



                 7   you that you want to do this."  Because he thought



                 8   that it would take 2 to $3 million to set up a



                 9   consulting firm, and I joked and I laughed and I



                10   said, "I don't think so."



                11            But how he positioned himself to me at the



                12   time, I didn't know Porter Consulting's revenue, I



                13   didn't know these other ventures he had, you know,



                14   their revenue, but he represented them to me as if,



                15   if I needed a million bucks, I can go to the well,



                16   get it, invest it in the company to help grow the



                17   company.



                18            And so ultimately, trying to de-risk myself



                19   from being the sole risk taker, I thought it would be



                20   a good idea to split that risk, with the



                21   understanding that, you know, I could capitalize the



                22   company the way I need to.



                23        Q   Okay.  And so, at that time, you agreed that



                24   the investment in the company was going to be around



                25   $750,000; correct?
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                 1        A   Yeah.  One of the discussions was Tyler



                 2   didn't bring any value to the actual consulting



                 3   business, other than capital.  So he saw a lot of



                 4   value in what I was doing and the knowledge I had to



                 5   generate leads and close business.  So when we



                 6   discussed it, you know, he said, you know, "I'll put



                 7   up the money.  You just come and do it.  And your



                 8   half is as good as gold because you're bringing all



                 9   the value to the company."



                10        Q   Okay.  Well, I'm going to get into a few



                11   things, but first thing I want to say is, so in



                12   connection with that, you were going to be paid a



                13   guaranteed payment, which is, effectively, a salary;



                14   correct?



                15        A   Correct.



                16        Q   And what was the initial arrangement for



                17   what you were going to be paid per year?



                18        A   200,000 --



                19        Q   Okay.



                20        A   -- per year.



                21        Q   All right.  And then you were going to have



                22   commissions; correct?



                23        A   Correct.



                24        Q   And it was basic- -- it was essentially the



                25   same setup as Surge where you had met Tyler?
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                 1        A   Yes.



                 2        Q   All right.  Now, what I do think is actually



                 3   important that we do need to just quickly go into is



                 4   you had been in litigation with Surge, you and



                 5   Mr. Davis, were you represented by the same counsel?



                 6        A   Yes.



                 7        Q   So you and Mr. Davis were represented by the



                 8   same counsel in connection with a litigation against



                 9   Surge; correct?



                10        A   That is correct.



                11        Q   What was your litigation against with Surge?



                12        A   So Matt started to renege on my commissions



                13   because they were so high.  And so he started playing



                14   around with the agreement and started actually -- he



                15   actually stopped paying some of them.  And on one



                16   account the commissions were around 400,000 a year.



                17   So that started the fire for me.  For Tyler, I



                18   believe at the time he was concerned that Matt was



                19   not making distributions or making distributions or



                20   doing something with his own income and his salary



                21   that was preventing him, as an owner, to benefit in



                22   some way.  And then so we started talking about that,



                23   and eventually we joined forces to have a unified



                24   front against Matt.



                25        Q   And so did you guys sign -- was it like a
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                 1   joint defense agreement or some sort of arrangement



                 2   where he was aware of your paperwork?



                 3        A   I don't know what I was called, but it was



                 4   definitely something that meant that Cameron, who was



                 5   our attorney, can freely share information between us



                 6   about each other, and it would be -- it would be okay



                 7   with either of us for him to do that.  I don't know



                 8   what that's called, but --



                 9        Q   From your understanding, Tyler was fully



                10   aware that this was a dispute about your commissions



                11   and was aware of your commissions and what you were



                12   getting paid, generally?



                13        A   A thousand percent, because he even told me,



                14   "Matt's an idiot for not paying your commissions."



                15        Q   All right.  So I want to touch very quickly,



                16   before we go into this, you're saying that you had a



                17   house in -- I believe it was in Canada, correct, at



                18   the time?



                19        A   Yes.



                20        Q   And what was the value of the house at the



                21   time?



                22        A   2.4 or 2.5 million.



                23        Q   Has it been sold?



                24        A   We sold it in 2021, yeah.



                25        Q   For how much?
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                 1        A   2.75, I believe.



                 2        Q   Did you have a mortgage on that property?



                 3        A   I did not.



                 4        Q   Okay.  So you had a $2.4 million house at



                 5   the time you left Surge in 2017 with no mortgage;



                 6   correct?



                 7        A   Correct.



                 8        Q   And you had made, roughly, around



                 9   $1.5 million that year, in 2017, from Surge alone;



                10   correct?



                11        A   Correct.



                12        Q   All right.  And you were saying you didn't



                13   need the capital from another partner, but you wanted



                14   to de-risk yourself; right?



                15        A   That is correct.



                16        Q   All right.  You're a Canadian citizen;



                17   right?



                18        A   Correct.



                19        Q   Tell us about your discussions with



                20   Mr. Davis about how being a Canadian citizen affected



                21   your role at TopDevz?



                22        A   So before the whole thing happened with



                23   TopDevz at Surge, sorry, to the tail-end of it, they



                24   were trying to move me to the U.S., but, obviously,



                25   that went sideways.  So the first discussion with
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                 1   Tyler was, "I can't do this out of Canada.  I need to



                 2   be in the United States to execute on this model."



                 3   Because even when I was at Surge in Canada, it



                 4   created a lot of problems getting in and out of



                 5   airports and going to see clients and stuff.



                 6            So I told Tyler that I need a path to move



                 7   to the United States if we're going to grow the



                 8   business, and he's like, "Yeah, absolutely."  And



                 9   when we talked about kind of the company itself, he



                10   said to me multiple times, "Look, I'm not going to



                11   tell you how to run the company.  I just want you to



                12   build what you built at Surge, and one day we sell it



                13   and I make a bunch of cash."



                14            So we went through all this stuff, and we



                15   were going through the back and forth around what is



                16   the value of the capital contribution and all that



                17   stuff.  I told him that one of the requirements is me



                18   personally to have operational control, but a bigger,



                19   probably more technical qualifying reason is the U.S.



                20   immigration and homeland security will not recognize



                21   any visa if I don't have a controlling interest on



                22   the books with this entity in the United States.



                23   Furthermore, the entities need to be related.  There



                24   has to be a relationship between the two entities.



                25   It can't be like I come in here and invest a bunch
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                 1   money in real estate and get a visa.



                 2            So we thought the Mobile Monster kind of



                 3   Surge model, since I was on the path to moving to the



                 4   United States, we could replicate that.  And then we



                 5   hired an attorney from Buffalo, I think her name is



                 6   Chris Brock (phonetic), who did all the paperwork for



                 7   the immigration and eventually L-1A Visa.



                 8        Q   Okay.  And are you -- what is your



                 9   citizenship status currently with the United States?



                10        A   Currently, I'm on an L-1A visa from the



                11   homeland security portion.  From IRS, I am a



                12   resident.  I am taxed as a U.S. resident.



                13        Q   And you have an accounting firm that you



                14   work with in the context of Mobile Monster that's in



                15   Canada; correct?



                16        A   That is correct.



                17        Q   And you have a U.S. law firm that you work



                18   with in the context of TopDevz that's in California,



                19   in La Jolla; correct?



                20        A   An accounting firm, not a law firm.



                21        Q   And accounting firm?



                22        A   Yeah.



                23        Q   Okay.  Understood.



                24        A   Correct.



                25        Q   And sometimes they're in communication
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                 1   because of the interplay between the entities?



                 2        A   They're in communication quite often,



                 3   actually, between them, because there is a mountain



                 4   of reporting in Canada and the U.S., especially for



                 5   me, when I'm considered a resident in both countries.



                 6   So there's declarations here that have to be made and



                 7   declarations there that have to be made, and so I



                 8   just put them together and they do what they need to



                 9   do.



                10        Q   All right.  So let's talk about the



                11   formation of TopDevz.  You ended up putting together



                12   an Operating Agreement for TopDevz; right?



                13        A   Correct.



                14        Q   And so is TopDevz, is it a corporation, a



                15   limited liability company?  Do you know what the



                16   structure is?



                17        A   It's an LLC, I believe.  And I actually



                18   didn't put the Operating Agreement together.  I



                19   believe Cameron gave us that Operating Agreement.



                20        Q   So that was the operating -- that was your



                21   attorney who worked with you with the Surge matter?



                22        A   Yes.



                23        Q   All right.  Let's take a moment to bring up



                24   Exhibit 1A, which is the Operating Agreement for



                25   TopDevz.  I'll share my screen.
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                 1            All right.  So I'm showing you what we've



                 2   marked -- has been marked as Exhibit 1A.  You've seen



                 3   this document, I think, many times in this proceeding



                 4   and otherwise.



                 5            The first page is, I'm representing to you,



                 6   a disclaimer.  And I'm going to scroll down to the



                 7   next page, which looks like the first or the front



                 8   page of an Operating Agreement for TopDevz, LLC,



                 9   dated May 9th of 2017.



                10            Does this look familiar to you?



                11        A   Yes.



                12        Q   All right.  So I apologize, I know we've



                13   gone through this before, but just so we're diligent,



                14   I'm going to scroll down to the signature page.  I



                15   may have gone a little too far.



                16            All right.  So this looks like it's page 31



                17   of the Operating Agreement.  There's a signature



                18   block for yourself, and it looks like Mr. Tyler



                19   Brandon Davis.



                20            The signature block for yourself, is that



                21   your signature?



                22        A   Yes, it is.



                23        Q   Okay.  And, again, this agreement is dated



                24   May 9th of 2017, to your knowledge?



                25        A   Yes.
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                 1        Q   All right.  I want to look over a few



                 2   provisions.



                 3            All right.  Let's look at paragraph 1.51.



                 4   It is the voting interests.  I will read it aloud to



                 5   you, and then you can tell us a little bit about it.



                 6            It states that "'Voting Interest' means,



                 7   with respect to a Member, the right to Vote or



                 8   participate in management of any right to information



                 9   concerning the business and affairs of the Company



                10   provided under the Act, except as limited by the



                11   provision this agreement.  A Member's Voting



                12   Interest," this is the last sentence, "A Member's



                13   Voting Interest will be directly proportional to that



                14   Member's Percentage Interest."



                15            Can you tell us what that provision means to



                16   you?



                17        A   I'm not a lawyer, but the way I understand



                18   that is --



                19        MR. CARPENTER:  I'll object that this is an



                20   integrated agreement, and that a legal opinion or



                21   subjectively is not important.



                22        THE ARBITRATOR:  Well, I understand the



                23   objection.  I think I've allowed both sides



                24   previously to talk about their understanding.



                25   Ultimately, I think counsel both understand that to
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                 1   the extent that the agreement needs to be construed,



                 2   that's my job.  And I -- you know, I appreciate that



                 3   there's an integration clause, but I will let both



                 4   sides tell me what they understood about the



                 5   agreement.  I think I've done that previously, so I'm



                 6   not going to change course now.



                 7            So go ahead.



                 8        MR. MATTHEWS:  Thank you so much.



                 9        Q   So, Mr. Rajaee, can you just give us your



                10   understanding of what this provision means to you?



                11        A   Basically that your ownership percentage, it



                12   will equal your voting rights in the company.



                13        Q   And in entering into this agreement, you had



                14   explicit discussions about your ownership percentage



                15   with Mr. Davis?



                16        A   Many, many times.



                17        Q   And that ownership percentage, again, can



                18   you tell us what that conversation was or the details



                19   about what that conversation was about?



                20        A   51 percent for Ashkan, 49 percent for Tyler.



                21        Q   And in connection with that, I think a big



                22   part of it was -- let's put it this way.  Initially,



                23   was Mr. Davis going to provide anything other than



                24   capital to the company?



                25        A   Capital and further capital, yes, but
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                 1   that's-- that was about it.



                 2        Q   But you were going to provide the services



                 3   and run the company?



                 4        A   That's right.



                 5        Q   And it was your job to create the revenue;



                 6   right?



                 7        A   And run the company, yes.



                 8        Q   All right.  So I want to scroll down to



                 9   paragraph 2.9.



                10            Here it says, "The Manager of the Company



                11   will be," and it looks like it lists your name,



                12   "Ashkan Rajaee," and it lists your address.



                13            So your understanding was -- what's your



                14   understanding of this provision?



                15        A   That I'm the manager.



                16        Q   All right.  And I want to make a note about



                17   paragraph 3.1.  This references that "each Member



                18   will contribute to the capital of the Company as the



                19   Member's Initial Capital Contribution," it says, "the



                20   money or property," and it says "TBD."



                21            What does TBD mean to you?



                22        A   To be determined, I would assume.



                23        Q   And then, in brackets, afterwards it says,



                24   "or services."



                25            What does that mean to you?
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                 1        A   Or services.



                 2        Q   So can you explain that a little bit?



                 3        A   So the contribution to the company can be



                 4   either money, property or services.



                 5        Q   All right.  So we'll go through just a few



                 6   more provisions.



                 7            All right.  I'm looking at section 5.1.



                 8   This talks about the management of the company.  And



                 9   it says in looking spec- -- well, it says, "The



                10   business of the Company will be managed by the



                11   manager named in Article II, Section 2.9."



                12            The last sentence says, "Except as otherwise



                13   set forth in this Agreement, all decisions concerning



                14   the management of the Company's business will be made



                15   by the Manager."



                16            What does that mean to you?



                17        A   That the manager can make all decisions



                18   based on them managing the company, except for



                19   Article V, Section 5.3.



                20        Q   All right.  Let's see here.  I think it may



                21   say something different, but let's look at, I think,



                22   5.4.  I think that's kind of a relevant point.



                23        A   That's why I'm point to it.



                24        Q   Of course.



                25            So it looks like there's some exceptions.
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                 1   It says -- looking at paragraph 5.4 of the operating



                 2   agreement, it says, "Notwithstanding the foregoing,



                 3   the Manager will not take any of the following



                 4   actions on behalf of the Company unless a Majority of



                 5   Members has consented to the taking of that action."



                 6            One of the things it states is, section G,



                 7   so 5.4(g), it references "The incurring of any



                 8   contractual obligation or the making of any capital



                 9   expenditure with a total cost of more than $20,000."



                10            Now, in the context of this, do you have an



                11   understanding of what this means to you?



                12        A   Yes.  Unless we get a majority vote, the



                13   managing member cannot make decisions based on the



                14   following.  This actually came up with Alex Mueller,



                15   and ultimately he never moved ahead with it.



                16        Q   Okay.  Now, what is your understanding of



                17   your percentage interest in the company in connection



                18   with this provision?



                19        A   51 percent.



                20        Q   So does this mean that you have a majority



                21   percentage, or what does this mean to you?



                22        A   Yes, that I have majority interest and



                23   voting rights of 51 percent.



                24        Q   All right.  Now, I want to look at paragraph



                25   5.5.  What it says is, "It is acknowledged that the

�



                                                                       435





                 1   Manager has other business interests to which the



                 2   Manager devotes part of the Manager's time.  The



                 3   Manager will devote as much time to the conduct of



                 4   the business of the Company as the Manager, in the



                 5   Manager's own good faith and discretion, deems



                 6   necessary."



                 7            So you have several other ventures that you



                 8   work with; correct?



                 9        A   Yes.



                10        Q   What are some of those ventures?



                11        A   SpendHub, Omni Genie, which is a real estate



                12   portfolio, and we set up a TopDevz hybrid that never



                13   went anywhere, and now RemotePreneurs, which holds



                14   aircraft.



                15        Q   All right.  So before we were talking about



                16   with Surge how there was a -- it seemed like a



                17   strategy that was in place where you would use a



                18   software product in order to initiate the



                19   relationship with the client.



                20            Can you talk about how -- do any of these



                21   entities have an affiliation with TopDevz?



                22        A   Yes, they do.



                23        Q   And can you explain what -- how that might



                24   work?



                25        A   So expense management, expense -- credit
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                 1   card expense management is a very big problem for



                 2   companies, small and large.  And the SpendHub product



                 3   was to be used to generate and initiate conversations



                 4   with companies that are having expense management



                 5   problems.  Where that gets interesting for TopDevz is



                 6   usually companies that have expense -- credit card



                 7   expense management problems are the ones with a lot



                 8   of employees, and there's a lot of bookkeepers on



                 9   staff or accounting.  So this would be of tremendous



                10   value to a financing team within a company.



                11            The people who cut the checks for TopDevz



                12   come from the finance teams.  So, naturally, if



                13   they're using SpendHub, and they find out that



                14   TopDevz is affiliated with it, either there would be



                15   customizations that they would want with the software



                16   which would go through TopDevz, or they would now



                17   know TopDevz's name, and the trust level would be



                18   higher because they're actually using the product for



                19   their expense management.



                20            And all of this was supposed to go to market



                21   in 2020, and, of course, COVID hit, and the entire



                22   strategy changed from that.  But that's the initial



                23   strategy, was to use the product as a hook to get



                24   into larger companies, and then all kinds of stuff



                25   would flourish.
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                 1        Q   Okay.  Now, another provision I want to look



                 2   at just real quickly before we go into a few other



                 3   things is the paragraph right below it, 5.6.



                 4            It says, "The Manager will be entitled to



                 5   compensation for the Manager's services as determined



                 6   by the Members, and to reimbursement for all expenses



                 7   reasonably incurred by the Manager in the performance



                 8   of the Manager's duties."



                 9            What is your understanding of that



                10   provision?



                11        A   That the manager, which is me, would be



                12   entitled to receive a salary of some sort and be



                13   reimbursed for expenses that are incurred on behalf



                14   of TopDevz.



                15        Q   Okay.  Now, one of the things I just want to



                16   jump to really quickly is I think a big part of the



                17   company is this company Mobile Monster that you own.



                18            You previously talked about having an



                19   infrastructure in place when it was working with



                20   Surge.  Can you explain how that infrastructure



                21   worked in conjunction with TopDevz?



                22        A   Yeah.  So, first of all, it's incredibly



                23   hard, but I'll try to articulate as best as I can.



                24            So think of it as a really big puzzle, and



                25   every component is a piece to that puzzle.  And the
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                 1   puzzle is broken down into prospects, so these are



                 2   people that don't know who the heck you are, and then



                 3   there are what we call leads, and leads are people



                 4   that may know of you or you've tried to communicate



                 5   with them, there might be something there.  And then



                 6   there are contacts, and these are people that would



                 7   know you or know about you or the company or somebody



                 8   at the company.



                 9            And so what Mobile Monster does is takes,



                10   starting at the prospect level, it takes a variety of



                11   metrics.  For example, we don't do work in the



                12   government space.  Unless they come to us, we don't



                13   target them.  If they work for an education company



                14   or like a school, we don't target them.  If they work



                15   at any type of nonprofit, we don't target them.



                16            So having an infrastructure in place to be



                17   able to detect where someone's employed is in itself



                18   something.  I can go into that in detail and how we



                19   do that if you want.  But basically, once those



                20   prosects are identified, then attempts to communicate



                21   to them are made under various ways under just the



                22   prospect umbrella.  So one method is e-mail, where we



                23   send e-mails.  Another avenue is messages and



                24   communications on LinkedIn.  And another method is



                25   through social media, LinkedIn being one of them, and
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                 1   YouTube and stuff, on content-driven activities.



                 2            So at the top of the funnel where you'd have



                 3   the prospects, it's basically now trying to fill this



                 4   funnel with as many prospects as you can, just so you



                 5   know they've looked at your content or they've



                 6   responded to a message of yours or they've read an



                 7   e-mail of yours.  And you're doing this, mind you,



                 8   over a database of over 2 million records of about, I



                 9   want to say, 56 now, or maybe 60, different



                10   attributes per record.  So who you are, the company



                11   you work for, what school you went to, the skill



                12   sets, your previous job, your contact information,



                13   your e-mail, and harvesting all that is a monumental



                14   task.



                15            So once you get all that information at the



                16   prospect level, then they become -- when they



                17   communicate back to us, they become leads, and these



                18   leads are now -- remember, because we filtered them



                19   at the prospect level, they now become leads in which



                20   they're communicating with us.  So, immediately, the



                21   focus and the work flows that are also -- a lot of



                22   it's AI driven now, changes from the communication



                23   with a prospect type, or it's really just one-way



                24   communication, to now you're handling two-way



                25   communication.
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                 1            So they could ask for don't bother me, leave



                 2   me alone, that has to be handled.  I'm interested,



                 3   tell me more, or they could ask a question, they



                 4   could make a statement.  So all of these become work



                 5   flows that I developed, and these work flows



                 6   individually handle each category of communication.



                 7   And that communication needs to be documented and



                 8   memorialized, and a human person needs to be trained



                 9   on that entire work flow of when a prospect turns



                10   into a lead, what do we do with it.  What does



                11   TopDevz do with that type of a lead.



                12            So Mobile Monster now takes all of those



                13   people that are working on TopDevz, they'll take that



                14   lead, response, and they'll start communicating and



                15   responding.  So that means that they're going to need



                16   assets.  So there's marketing collateral, landing



                17   pages, websites, social media, just general FAQ



                18   answers in responding to that.  And by the way, this



                19   all has to be done in a timely manner.  Right?  And



                20   you've got hundreds, if not thousands, of responses



                21   that are coming in that are useless.  Right?  Most



                22   people say I don't want be to solicited, leave me



                23   alone.



                24            So once it becomes a lead, at that point is



                25   where we try to drive traffic to what I call assets.
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                 1   Right?  And the assets are high production, high



                 2   value content that has generally nothing to do with



                 3   TopDevz, but it's entertaining for somebody to watch.



                 4   This was the whole show idea I pitched to Tyler back



                 5   in 2019, where there's so many companies doing what



                 6   TopDevz does in America, that it's boring for someone



                 7   to hear we've got the best developers, we've got



                 8   this, we've got that.  It's like a car salesman



                 9   telling you, you know, we've got the best cars.



                10   Right?  It's just -- it doesn't stick in today's



                11   modern type of marketing.



                12            So what that content does is it kind of



                13   creates a hook that even though they may not have a



                14   need for software development, they're engaging and



                15   they're looking at the content and they're getting



                16   familiar with TopDevz.  So producing that content in



                17   itself is quite a lot of work, and I can get into



                18   that if you're interested.



                19            The second thing is the follow-up patterns



                20   and the intervals on the different communication



                21   channels.  Like you've seen even in this proceeding



                22   how many problems we've had with Zoom, people



                23   connecting, not connecting, text messages, whatever



                24   the communication media is.  So what we do a really



                25   good job at is figuring out what is the easiest
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                 1   communication medium that end prospect to communicate



                 2   back to us.



                 3            For example, you send them a LinkedIn



                 4   message, and you notice they respond on LinkedIn, but



                 5   they ignore your e-mail.  Immediately, the CRM knows



                 6   the preferred method of communication for this



                 7   individual is LinkedIn.  Right?  So how they're



                 8   communicated to is also taken into consideration.



                 9            And this is really where I believe the magic



                10   happens in what we do, is because you're reaching out



                11   to hundreds of thousands of people that are decision



                12   makers or influencers and people that are in our



                13   target market, and then you're starting to build a



                14   relationship with them either through content or drip



                15   campaigns or through just like landing pages and



                16   different assets that you share with them.



                17            From there -- and this is where all of our



                18   leads come from, when they have a need, they reach



                19   out, hey, Ashkan, you know, I saw your junk video,



                20   and it's pretty cool.  By they way, I have a need for



                21   ten developers.  Right?  And so at that point in the



                22   CRM -- I talked about prospects, and I talked about



                23   leads.  Now we get into what are called contacts.  So



                24   these are people now that have reached out, they have



                25   a need, now they go into what I call our sales file.

�



                                                                       443





                 1   Right?  And the sales funnel starts at the top.



                 2            There's got to be a discovery done, there's



                 3   got to be communication, negotiating the contract,



                 4   the value proposition, multiple things that happen



                 5   over there, and essentially, from there, the deal



                 6   closes, or doesn't close, we even track those too.



                 7            And then those contacts is where we focus



                 8   the huge efforts on creating experiences for these



                 9   contacts, because they don't know it, but they've



                10   gone through a lot with us already.  Right?  But when



                11   they get to that level of content -- sorry, to the



                12   contact is where kind of I take over in terms of



                13   making sure that these people are building



                14   relationships with me and the company.  Right?  And



                15   doing so has proven to be phenomenal because they



                16   remember.



                17            And the way we do that is when they come



                18   here, for example, we take them to really nice



                19   dinners, or where I got somewhere, we do like really



                20   nice dinners and stuff.  But an interesting thing



                21   happens in the negotiation stage of these contracts.



                22   Right?  So when we go from leads to contacts, there's



                23   an interesting thing that happens, and that's called



                24   competition.



                25            So people who don't know us, larger

�



                                                                       444





                 1   companies usually bring in different decision makers



                 2   to make a decision on which IT vendor they're going



                 3   to go with for this, and sometimes it's one person,



                 4   sometimes it's five or six people that need to



                 5   decide.



                 6            That's where the strategy of me and Tyler



                 7   comes in.  We need to wow these people and show them



                 8   a company that is financially stable, that can take



                 9   care of its customers, and that can treat them to



                10   great experiences.  And that's where, you know, the



                11   Rolls-Royce and the Bentley and them seeing those --



                12        THE REPORTER:  Wait.  Hold on.  I'm sorry.  I'm



                13   sorry.  You cut out there for a second.



                14            "That's where, you know, the Rolls-Royce and



                15   Bentley and them seeing those" -- sorry.



                16        THE WITNESS:  Seeing those creates an indirect



                17   layer of sophistication and trust by these potential



                18   people that are about to sign a contract with us.



                19   And that trust is what is getting us winning over a



                20   lot of these contracts.  Google software development



                21   companies right now, there's a million of them out



                22   there.  So this is one way we stand out, is nobody's



                23   doing this.  Nobody is doing the kinds of -- the



                24   things that we're doing from a marketing perspective



                25   and being able to treat customers like this and
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                 1   giving them access to stuff like this, that I know



                 2   of, that is working.



                 3            And we've had -- we've closed -- we closed



                 4   Alchemer in Denver.  That's a 2, $3 million account



                 5   with the strategy.  We have several in our pipeline I



                 6   can't remember off the top of my head.



                 7            But anyhow, the contract negotiation page is



                 8   what really starts to help with these tools.  And I



                 9   look at all of the things that I'm doing, again, as I



                10   kind of zoom out, as a big puzzle.  And in each



                11   component of the marketing, I'm sticking in pieces of



                12   puzzle.  So whether it's content, technology, a jet,



                13   a Rolls-Royce, a landing page, an experience, a CRM,



                14   tie it all together with work flows, this is kind



                15   of -- I call it kind of the human relationship



                16   management software process that has made Mobile



                17   Monster successful.  And I used it at Sunwing, so



                18   it's kind of where it was kind of born.  They were



                19   handling 200,000 -- it was about, yeah, 200,000 every



                20   two weeks.  So it was about 1.2 million passengers a



                21   year.



                22        THE ARBITRATOR:  Mr. Rajaee, I'm going to



                23   interrupt at this point.



                24            Mr. Matthews, we're -- I don't know where



                25   we're going, but I think you need to take control
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                 1   with him, directing questions.  I don't think we need



                 2   to go into all of these other possible customers of



                 3   Mobile Monster for these proceedings.



                 4        MR. MATTHEWS:  Well, if I may, the only -- the



                 5   reason why -- I'm happy to move on.  The only reason



                 6   I was going there was I think it's important to



                 7   distinguish, there had been a mention before that



                 8   TopDevz was the only client of Mobile Monster.  So



                 9   wanting to distinguish the relationships with other



                10   companies, and then also --



                11        THE ARBITRATOR:  I would appreciate you ask



                12   direct questions.



                13        MR. MATTHEWS:  Sure.



                14        THE ARBITRATOR:  Were there other -- so, for



                15   example, did Mobile Monster have other customers in



                16   2017, in 2018, in 2019?  Yes, no, yes.  Who were



                17   they?  You know, I really think, otherwise, we're



                18   going to be here till midnight.  And I can't stay



                19   with you till midnight.



                20        MR. MATTHEWS:  No problem.



                21        THE ARBITRATOR:  Okay.



                22        MR. MATTHEWS:  Appreciate it.



                23        Q   So thank you, Mr. Rajaee, for kind of giving



                24   us a little bit of background in understanding how



                25   this actually works and how it's put together.
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                 1            I want to move on to just a few things



                 2   within the Operating Agreement so we just have some



                 3   clarity on the full terms here.



                 4            It looks like we may have covered everything



                 5   we need to for the moment.



                 6            Well, actually, I want to talk about,



                 7   actually, paragraph 11.1 really quickly.  This is an



                 8   indemnification provision where it states, "The



                 9   Company will have the power to indemnify any Person



                10   who was or is a party, or who is threatened to be



                11   made a party, to any Proceeding by reason of the fact



                12   that the Person was or is a Member, Manager, officer,



                13   employee, or other agent of the Company."



                14            Do you have any understanding of this



                15   provision?  What does it mean to you?



                16        A   Something about indemnifying.  Honestly,



                17   I -- I could take a stab at it, but --



                18        Q   Do you know what indemnification is or when



                19   a company defends somebody who's in a proceeding?



                20        A   I think indemnify is -- because we deal with



                21   that at TopDevz, is like you basically release them



                22   of liability or something like that or you release



                23   them of damages.  I'm not sure.



                24        Q   Okay.  We can move on.



                25            All right.  Let's talk a little bit -- let
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                 1   me stop sharing here.  I want to move on to



                 2   Exhibit 2A.



                 3        THE ARBITRATOR:  This is the one we had problems



                 4   with.  So I think you need to go to the later one.



                 5   I'm not sure what the number is, but we need to go to



                 6   the full-sized one that -- I think it was 44A.



                 7        MR. MATTHEWS:  Actually -- yeah, we can actually



                 8   move on to I think it's Exhibit 4 -- 4A for now.  So



                 9   I'll share that.



                10        THE ARBITRATOR:  4A, the owners' certification



                11   of beneficial owners?



                12        MR. MATTHEWS:  Correct.



                13        Q   So, Mr. Rajaee, TopDevz has bank accounts;



                14   correct?



                15        A   Yes.



                16        Q   And can you tell us where it has bank



                17   accounts?



                18        A   Wells Fargo.



                19        Q   All right.  And in connection with setting



                20   up bank accounts, did you have to provide any



                21   paperwork to the bank or did they prepare any bank --



                22   any paperwork?



                23        A   They asked for an operating agreement, and



                24   then later they asked me for this, which is a



                25   certification of the owners.
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                 1        Q   Okay.  I just want to scroll down here.  I



                 2   think it's section 2, certification of beneficial



                 3   owners.



                 4            So under section 2A, it says, "Name of



                 5   person opening accounts or maintaining the business



                 6   relationship," and it says "Ashkan Rajaee."  That's



                 7   you; correct?



                 8        A   Yes.



                 9        Q   And the name for the legal entity for which



                10   the account is being opened or maintained is TopDevz.



                11   It says that; correct?



                12        A   Yes.



                13        Q   All right.  Now we're moving under section



                14   C.  It lists the beneficial owner information.  It



                15   looks like it's including the information for Ashkan



                16   and for Tyler Davis.



                17            Do you see that?



                18        A   Yes.



                19        Q   All right.  And do you see -- what does it



                20   say about the ownership?



                21        A   51 percent Ashkan, 49 percent Tyler.



                22        Q   And this is signed by yourself on March 6th



                23   of 2018; correct?



                24        A   Yes.



                25        Q   All right.  And you -- I assume did you

�



                                                                       450





                 1   present this in connection with your role as a



                 2   manager or how did that come about?



                 3        A   Wells Fargo asked for the beneficial owners



                 4   and their percentages on the account.  So I had to



                 5   provide that and certify that, to the best of my



                 6   knowledge, that's what it is.



                 7        Q   Okay.  Mr. Davis, does he have access to



                 8   this information?



                 9        A   If he contacts Wells Fargo, yes, they'll



                10   give -- this is how I got this.



                11        Q   All right.  Let's move on to section 5A --



                12   or Exhibit 5A, rather.



                13            Now I want to scroll down to the bottom of



                14   the conversation.  We were talking about this



                15   document previously.



                16        MR. CARPENTER:  Excuse me, Counsel, can I



                17   interrupt?  What was the name -- what was the last



                18   exhibit number?  I didn't get it.



                19        MR. MATTHEWS:  4A.



                20        MR. CARPENTER:  Thank you.



                21        MR. MATTHEWS:  Of course.



                22        Q   Now, I'm looking at the bottom of what's



                23   been marked as Exhibit 5A.  This looks like an e-mail



                24   of Vania Hernandez to a Jennifer Glaser, and you are



                25   copied.
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                 1            Can you tell us who Vania Hernandez is?



                 2        A   She's the lady we hired to help with



                 3   bookkeeping and keep track of the expenses.



                 4        Q   Okay.  And can you tell us who Jennifer



                 5   Glaser is?



                 6        A   She's our accountant.



                 7        Q   When you say our accountant, do you mean



                 8   for --



                 9        A   TopDevz.



                10        Q   Okay.  All right.  And what is the context



                11   of this conversation?



                12        MR. CARPENTER:  I'm going to object as this



                13   being hearsay, unless there's further foundation



                14   laid.



                15        THE ARBITRATOR:  Fortunately or unfortunately, I



                16   think the record is replete with hearsay, starting



                17   with the e-mails and texts we've previously reviewed.



                18   So I'm going to allow it, but I will, you know -- you



                19   know, alert counsel, I appreciate what is hearsay,



                20   and just because it comes in, not all evidence is



                21   equal, you know, so bear that in mind.  I have live



                22   witness's testifying here.



                23        MR. CARPENTER:  Thank you.



                24   BY MR. MATTHEWS:



                25        Q   All right.  So did you direct Vania
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                 1   Hernandez to contact Jennifer Glaser about the issues



                 2   addressed in this e-mail?



                 3        A   I did.



                 4        Q   And what did you direct Vania Hernandez to



                 5   do?



                 6        A   To contact our accountant, Jennifer, and get



                 7   me on a letterhead -- basically a proof that I own



                 8   51 percent of TopDevz, because I believe I was trying



                 9   to buy a house here at the time, and they were



                10   requesting documents of ownership.



                11        Q   Okay.  So the bank was requesting



                12   documentation?



                13        A   Yes.



                14        Q   All right.  And so Jennifer got back to you,



                15   and was there a problem initially?



                16        A   No.  She just said, "What's the letter going



                17   to be used for?"



                18        Q   Well, what I'm saying is, is that was there



                19   any issue with regards to the operating agreement or



                20   confirming ownership?



                21        A   Oh, I'm not aware of any problems, but I



                22   remember that I didn't have it, and I go to Jennifer



                23   for all these matters.  And so I just told Vania to



                24   get it.



                25        Q   Okay.  But my question is, basically, did
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                 1   Jennifer come back to you and say she needed any



                 2   further information or any confirmations?



                 3        A   No.



                 4        Q   Well, in the conversation here, maybe



                 5   you're -- just to clarify what I'm asking, was there



                 6   any -- any issues that you needed to clarify in



                 7   connection with the ownership in this e-mail



                 8   correspondence?



                 9        A   She didn't -- if you see that e-mail, she



                10   didn't respond right away with what we wanted, which



                11   was the letter, and then she said that if we just, me



                12   and Tyler, confirmed in an e-mail, in writing, she



                13   confirmed with one of the partners at the firm, that



                14   that would suffice for her to confirm the ownership.



                15        Q   Okay.  And then so what did you do based on



                16   that information?



                17        A   I said okay, and I sent this e-mail, mine's



                18   51, Tyler's is 49.  And I copied Tyler, and I said,



                19   "Tyler, please confirm."  You can see, three minutes



                20   later, he responded.



                21        Q   Okay.  And when he responded, what did you



                22   receive in terms of a response?



                23        A   From Jennifer?



                24        Q   No.  From Tyler Davis.



                25        A   "This is correct."
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                 1        Q   All right.  Was there any -- ever any



                 2   dispute from Tyler about you owning 51 percent?



                 3        A   Yes.



                 4        Q   Okay.  Can you explain that?



                 5        A   This litigation is --



                 6        Q   Well --



                 7        A   -- the first time I've heard of it.



                 8        Q   All right.  Well, prior to this litigation,



                 9   during the course of you being in business with



                10   Mr. Davis, was there any dispute about you owning



                11   51 percent?



                12        A   No.



                13        Q   Was there any time that he came back and



                14   said that he did not own 49 percent of the company?



                15        A   No, except this litigation.



                16        Q   Okay.  So I'm going to move on to



                17   Exhibit 6A.



                18            Okay.  So we talked about this is a



                19   consulting agreement, Exhibit 6A, between Mobile



                20   Monster, Inc., an Ontario corporation, and Surge,



                21   LLC, a Washing limited liability company.  It's



                22   dated -- this one is dated September 1st, 2016.



                23            Do you recognize this document?



                24        A   Yes.



                25        Q   How do you recognize this document?
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                 1        A   This was a contract I signed, Mobile Monster



                 2   and Surge, to provide services and lead generation



                 3   commissioning and all that.



                 4        Q   Okay.  I'm going to scroll down to the last



                 5   page, which is Exhibit B -- well, first, actually, I



                 6   think this is important.



                 7            I'm looking at the signature page.  This is



                 8   signed, it looks like, on the right-hand signed --



                 9   right-hand side.  It's signed by you; is that



                10   correct?



                11        A   Yes.



                12        Q   And that's under Mobile Monster, Inc.?



                13        A   Correct.



                14        Q   And it's signed by who on the left-hand



                15   side?



                16        A   Matt McKay.



                17        Q   And who is Matthew McKay?



                18        MR. CARPENTER:  I'll object to this line of



                19   question on relevance grounds.



                20        THE ARBITRATOR:  It's very far afield, I agree,



                21   Mr. Carpenter, but as I understand the opposition



                22   papers, Mr. Rajaee, has taken the position that



                23   whatever his deal was with Surge was his deal with



                24   TopDevz.



                25            Did I understand your argument correctly,
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                 1   Mr. Matthews?



                 2        MR. MATTHEWS:  That's a part of it.  But it's



                 3   also really an issue of knowledge, and that Mr. Davis



                 4   was fully aware of the commissions that were being



                 5   paid to Mr. Rajaee and fully aware of the commissions



                 6   that have paid throughout this entire period of time.



                 7   He's disputed the --



                 8        THE ARBITRATOR:  Mr. Matthews, in terms of why



                 9   you're asking questions about Mobile Monster's



                10   contract with Surge.



                11        MR. MATTHEWS:  To establish, number one, that



                12   Mobile Monster had other clients that had very



                13   similar or the same exact terms.  And also because



                14   Mr. Davis had access to this information when they



                15   were in litigation with Surge.  And this was the



                16   foundation for --



                17        THE ARBITRATOR:  Okay.  I think we've



                18   established that.  Is there a reason we need to go



                19   further?



                20        MR. MATTHEWS:  If we've established it, then



                21   happy to move on.



                22        THE ARBITRATOR:  Okay.  So I'm just asking, is



                23   there anything else about the consulting -- the



                24   specifics of the consulting relationship between



                25   Mobile Monster and Surge which predated, as I

�



                                                                       457





                 1   understand it, the formation of TopDevz?  Is there



                 2   any other reason, other than the fact of that



                 3   relationship, and the terms upon which Mobile --



                 4   Mobile Monster provided -- or was compensated by



                 5   Surge?



                 6        MR. MATTHEWS:  It is just establishing a history



                 7   and a knowledge by Mr. Davis.  To establish that this



                 8   is not a situation where Mr. Rajaee set up Mobile



                 9   Monster in connection with TopDevz and it was some



                10   brand-new operation.  This is a historical operation



                11   that we're just trying to establish.



                12        THE ARBITRATOR:  Okay.  I think you've



                13   established that.



                14        MR. MATTHEWS:  Okay.  So, we'll move on.



                15            Let's look at Exhibit 7A.



                16        Q   Now, you signed an Operating Agreement with



                17   Mr. Davis for TopDevz, LLC, and that was dated



                18   May 9th of 2017; correct?



                19        A   Yes.



                20        Q   All right.  So what I'm showing you -- and



                21   this is Exhibit 7A.  There is communication with an



                22   Alex Mueller.  Who is Alex Mueller?



                23        A   He's somebody that we were going to bring on



                24   as a third partner, and we started renegotiating a



                25   whole bunch of different terms, and ultimately Alex
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                 1   backed out and we never went ahead with any of the



                 2   negotiations that we were discussing.



                 3        Q   Okay.  And here, there's just mention of



                 4   commission -- or there's some discussions about



                 5   commissions.



                 6            Can you tell us what your understanding of



                 7   this discussion is?



                 8        A   Yeah.  We were discussing commissions to me



                 9   and also Alex.  It's not in this e-mail, but Alex was



                10   also requesting commissions for certain things that



                11   he was doing, and I forget off the top of my head.



                12   But this was discussing kind of the commissions and



                13   also how we would handle distributions.



                14        Q   So was there going to be a change to your



                15   commissions based on these negotiations?  Because it



                16   looks like there's other terms that are in here.



                17        A   There was a lot of discussion about a lot of



                18   things that we ultimately never agreed on, and that



                19   is why Alex didn't move forward.



                20        Q   So the other terms you didn't agree on here?



                21        A   Absolutely not.



                22        Q   Okay.  But Mr. Davis was fully aware of your



                23   commission structure; is that correct?



                24        MR. CARPENTER:  Objection; calls for



                25   speculation.
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                 1   BY MR. MATTHEWS:



                 2        Q   To your knowledge, was Mr. Davis fully aware



                 3   of your commission structure?



                 4        A   Yes, he was.



                 5        Q   Okay.  So let's move on to Exhibit 8A.



                 6        THE ARBITRATOR:  And can we just go back.  So



                 7   this e-mail is --



                 8        MR. MATTHEWS:  Sure.



                 9        THE ARBITRATOR:  Okay.  It's May 2017.  So



                10   your -- your last question ties to his knowledge at



                11   this point in time?



                12        MR. MATTHEWS:  Correct.



                13        THE ARBITRATOR:  Okay.  Thank you.



                14        MR. MATTHEWS:  Of course.



                15        Q   All right.  So let's move on to Exhibit 8A.



                16            Now, this -- I'm going to zoom in here so



                17   it's easier for everyone to see.  I think this is



                18   establishing a time stamp.  Let's see here.



                19            So here -- is this some correspondence, is



                20   this text correspondence between you and Mr. Davis?



                21        A   Yes.



                22        Q   All right.  And in this text correspondence,



                23   is it true that Mr. Davis is on the left-hand side of



                24   the correspondence?



                25        A   Yes.
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                 1        Q   And you're on the right-hand side of the



                 2   correspondence?



                 3        A   Yes.



                 4        Q   And so I'm looking at the bottom right-hand



                 5   side of the screen.  There's a time stamp of May 9th



                 6   of 2017; is that correct?



                 7        A   Yes.



                 8        Q   So this is all of -- it looks like about ten



                 9   days after you signed the Operating Agreement for



                10   TopDevz?



                11        A   Yes.



                12        Q   Okay.  I'm going to move on to the next



                13   exhibit, which is Exhibit 9A, which is a continuation



                14   of that conversation where it was time-stamped.  And



                15   I'm looking, again, at the top left-hand side of this



                16   page.



                17            This is text correspondence, again, between



                18   you and Mr. Davis; correct?



                19        A   Yes.



                20        Q   Is there anyone else involved in this text



                21   communication?



                22        A   No.



                23        Q   So it's just communication between and you



                24   him from what you understood; correct?



                25        A   Correct.
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                 1        Q   All right.  And here you say something, you



                 2   say, at the top right-hand side, you say, "When I get



                 3   that signature, I will take this compliment, but yeah



                 4   they are primed to move over to us."



                 5            Do you know what this is referring to?



                 6        A   Yes.



                 7        Q   What is it referring to?



                 8        A   Below it is a company called Digital Globe.



                 9   They do satellite imagery for the Department of



                10   Defense and a lot of different -- they're a very tech



                11   forward company.  And one of the contacts at this



                12   company that I have kept a relationship with I



                13   reached out to, and they did have a development need.



                14   And then me, I believe -- I'm not sure if Tyler was



                15   there or not, I think he was.  Me, Tyler, a guy by



                16   the name of Paul, and Alex flew down there to meet



                17   them in person.  They loved us.  So I'm updating



                18   Tyler here that the visit was great and the



                19   negotiations pursuant to that, you know, getting into



                20   the contract, is going really well, which is why I



                21   referenced that signature.  And he jokingly says, "I



                22   want to renegotiate your commissions" because that



                23   was potentially a $5 million account.



                24        Q   Okay.  And this was all of about ten days



                25   after you signed the operating agreement on this
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                 1   company?



                 2        A   Correct.  That's why he's joking about



                 3   renegotiating my commissions.



                 4        Q   Because this was going to be a large



                 5   account?



                 6        A   Very large account.



                 7        Q   Can you tell us, do you know what happened



                 8   to this account?



                 9        A   We ultimately didn't land this account.



                10        Q   Okay.  So it seems like there was a lot of



                11   work that went into it that didn't work out?



                12        A   Yes.



                13        Q   And so you didn't get compensated for that,



                14   I'm assuming?



                15        A   No, I did not.



                16        Q   Did you have expenses, perhaps, that were



                17   gonna -- that were going into developing that



                18   relationship?



                19        A   Well, we had all the flights I put on my



                20   personal Amex, I put all the hotels on my Amex, all



                21   the expenses related to this visit I fronted.



                22        Q   So you advanced a lot of costs, but didn't



                23   end up closing the account?



                24        A   Correct.



                25        Q   All right.  And as a result of it, you
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                 1   didn't get paid on the revenue because no revenue



                 2   existed; correct?



                 3        A   Correct.



                 4        Q   All right.  Let's move over to Exhibit 10A.



                 5   And this, again, is text correspondence between you



                 6   and Mr. Davis.  This is more of a time stamp.



                 7            Mr. Davis's correspondence is on the



                 8   left-hand side; is that correct?



                 9        A   Yes.



                10        Q   And your correspondence is on the right-hand



                11   side; correct?



                12        A   Yes.



                13        Q   And I've highlighted -- or it's been



                14   highlighted the date, the time stamp here.  This is,



                15   it looks like, January 21st of 2020.



                16            Does that look right to you?



                17        A   Yes, it does.



                18        Q   All right.  So let's move on to the next



                19   exhibit, which is a continuation of this



                20   conversation, Exhibit 11A.  All right.  And so,



                21   again, this is continued text correspondence.



                22            This is Tyler Davis on the left-hand side;



                23   correct?



                24        A   Yes.



                25        Q   And you're on the right-hand side; correct?
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                 1        A   Yes.



                 2        Q   Now, he says to you, on the left-hand side,



                 3   "Think of this, you grab Josh and Jim, you can step



                 4   back and relax a little; correct?



                 5        A   Yes.



                 6        Q   You then respond and say, "I can't give up



                 7   my commissions yet"; correct?



                 8        A   Yes.



                 9        Q   You say, "It's a big source of my cash



                10   flow"; correct?



                11        A   Yes.



                12        Q   He then responds and says, "I know.  And you



                13   have a big play with SpendHub"; correct?



                14        A   Yes.



                15        Q   All right.  Do you -- can you explain what



                16   the context, in your mind, of this conversation was,



                17   what it was about?



                18        A   So Jim Hyde was the chief operating officer



                19   of Surge.  And in the process of us starting TopDevz,



                20   you know, this was in 2020 now, they let Jim Hyde



                21   go.  And I found out about it, and I told Tyler about



                22   it, which is why I said, "They fired Jim Hyde."



                23            And Josh, who was the very big strategic



                24   hiring aide here at TopDevz, was also at Surge.  And



                25   so he's commenting that if we get Josh and we get
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                 1   Jim, that I could relax because I had been



                 2   complaining to him that I'm basically working seven



                 3   days a week, sometimes 5:00 in the morning to



                 4   11 o'clock at night, and I have a family.  And so



                 5   he's trying to see ways to kind of help me out,



                 6   and -- well, that's what I perceived it as.



                 7            But then he asked me to step back a little,



                 8   and I said, "Well, I can't," because my commissions



                 9   at that time, I think we did 7.8 million in revenue,



                10   so that would have been a big part of my income for



                11   that year.  So that's what I'm referring to here



                12   about not giving up my commissions, and he's talking



                13   about a bigger play with SpendHub and all that.  And



                14   that's where the conversation continues.



                15        Q   Okay.  All right.  Let's move on to the next



                16   exhibit, Exhibit 12A.  This is also a time stamp for



                17   the next exhibit.



                18            Again, just for context, this is again more



                19   correspondence between you and Mr. Davis; correct?



                20        A   Yes.



                21        Q   And this is a situation where the



                22   correspondence from Mr. Davis is coming in on the



                23   left-hand side; correct?



                24        A   Yes.



                25        Q   And the correspondence from you is on the
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                 1   right-hand side; correct?



                 2        A   Yes.



                 3        Q   All right.  So at the bottom of the page



                 4   there's a time stamp for October 8th of 2019.



                 5            Does that look right to you?



                 6        A   Yes.



                 7        Q   All right.  So moving on to the next



                 8   exhibit, which is a continuation of this



                 9   conversation, this is Exhibit 13A.



                10            Now, again -- well, let's look here.  Again,



                11   this is correspondence from you.  I'm not sure that



                12   this is actually a continuation.  There may have been



                13   a little mixup there, but we can move on to this



                14   exhibit, which is dated November 6th of 2019.



                15            This is correspondence between and you



                16   Mr. Davis; correct?



                17        A   Yes.



                18        Q   Okay.  And it's only text correspondence



                19   between and you Mr. Davis; correct?



                20        A   Yes.



                21        Q   All right.  And on the left-hand side is



                22   correspondence from Mr. Davis; right?



                23        A   Yes.



                24        Q   And on the right-hand side is correspondence



                25   from you; correct?
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                 1        A   Yes.



                 2        Q   All right.  So here, on the left-hand side



                 3   he says to you, "When you get a chance, I need the



                 4   ability to download the P&L.  My bank is requesting



                 5   it for my increase.  Google Sheets won't allow it";



                 6   right?



                 7        A   Yes.



                 8        Q   And you responded to him and said, "That P&L



                 9   is internal.  You need a Zoho copy which matches the



                10   tax filings.  The Google sheet is so you can see



                11   where the monies are going"; correct?



                12        A   Yes.



                13        Q   What is Zoho?  What is that referring to?



                14        A   Zoho Books is the accounting pack- -- cloud



                15   accounting package that we started implementing that



                16   Jennifer Glaser was using to file tax returns.



                17        Q   Okay.  So it's a system that the accounting



                18   firm is using to file tax returns?



                19        A   They're using it, and we're using it now for



                20   P&Ls for TopDevz.



                21        Q   Okay.  So if you have access to the Zoho



                22   account, what are some of the things that you would



                23   see?



                24        A   Well, it depends on your permissions, of



                25   what you have access, to.  And that is derived from
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                 1   your Goggle accounts that we have at TopDevz.  We use



                 2   Google Enterprise.  So once that Google Enterprise



                 3   account is activated, it will give you access to



                 4   different things depending on your access level.  But



                 5   it would also be used to log in to any of the Zoho



                 6   products, which is different tools -- Zoho's like a



                 7   big, different tool base for companies.  One of them



                 8   is accounting, like a QuickBooks.  It would be



                 9   exactly like a QuickBooks.



                10            So when I say Zoho copy, I'm referring to



                11   you can go into Zoho or, you know, a competitor of



                12   Zoho, QuickBooks, and download the company because



                13   that matches the tax filings.  Because prior to this,



                14   we were using spreadsheets, which is what he was



                15   trying to access, and I was trying to make sure he



                16   was getting accurate information.



                17        Q   Okay.  So you're saying that there was a



                18   spreadsheet that you used before Zoho Books?



                19        A   When we first started the company, yes, we



                20   did everything by spreadsheet.



                21        Q   Okay.  And who -- what did that spreadsheet



                22   include?



                23        A   It included all the customers, their payment



                24   terms, their billing cycle, revenue, the expenses



                25   against each consultant per customer.  It included
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                 1   all of the lead generation bonus broken down monthly,



                 2   my salary, W-2s, any commissions paid to W-2s.  We



                 3   had one employee, Donovan Stevens, who got some



                 4   commissions, and Arash.



                 5            All of the Mobile Monster expenses were



                 6   categorized in there.  So airfare, hotel, meals, SaaS



                 7   charges, any advertising that was done.  Pretty much



                 8   any money that was spent on behalf of TopDevz was



                 9   captured on that spreadsheet broken down by line



                10   item.



                11        Q   Okay.  So that was the initial -- that was



                12   an initial document that you used to handle the



                13   accounting for the company; correct?



                14        A   Correct.



                15        Q   All right.  And was Mr. Davis given access



                16   to that document?



                17        A   From day one.



                18        Q   And how was he given access to that



                19   document?



                20        A   Through his Google account.



                21        Q   And this was a Google account through



                22   TopDevz?



                23        A   Correct.



                24        Q   All right.  And so with Zoho Books, one



                25   question is, when Mobile Monster was being paid
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                 1   commissions, or if there was expense reimbursement,



                 2   were there invoices that were issued from Mobile



                 3   Monster?



                 4        A   Yes, there was.



                 5        Q   And there were invoices that were generated



                 6   for every bill that was being paid to Mobile Monster;



                 7   correct?



                 8        A   There should be, yes.



                 9        Q   Okay.  Who suggested that you do that or



                10   was -- did someone suggest doing that?



                11        A   Nobody really suggested it.  The only



                12   modification they started asking to do was to



                13   separate out the commissions and the reimbursements



                14   so that they can have a better accountings for the



                15   details without having to go back to several



                16   different months and try to figure it out.



                17        Q   When you say they, who are you referring to?



                18        A   The accounting firm.



                19        Q   Okay.  The invoices, are those accessible



                20   through Zoho Books?



                21        A   They are.



                22        Q   So if someone can sign into Zoho Books for



                23   TopDevz, they would access to seeing those invoices?



                24        A   If their account is granted that level of



                25   access, yes, they would.
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                 1        Q   Okay.  What about Mr. Davis?



                 2        A   Mr. Davis was given access to Zoho Books to



                 3   review reports, download reports, look at P&Ls,



                 4   balance sheets.  He was given access to our Zoho



                 5   Pulse, which is what he was referencing about the



                 6   product that generates the forecast of the hours and



                 7   the clients.  He was given access to Zoho CRM, which



                 8   is the customer relation management tool that we use.



                 9   And he's been access- -- he's given -- been given



                10   access to other tools that I don't think he's ever



                11   used or doesn't really need to access, but if he



                12   wants to access them, he can.



                13        Q   Okay.  All right.  Now, walking through this



                14   exhibit -- and quite frankly, it's something we've



                15   discussed before, but I haven't heard from you about



                16   this.



                17            He -- so you say at the very end, "the



                18   Google sheet is so you can see where the monies are



                19   going."



                20        A   Yes.



                21        Q   So what are you referring to there?



                22        A   So that's what I was referring to, you know,



                23   Zoho Books, because we were just transitioning from



                24   the spreadsheet to the books.  The accountants were



                25   lumping a bunch of categories like consultant
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                 1   reimbursement in one line time, and I wanted to make



                 2   sure he saw the breakdown of what that reimbursement



                 3   was.  So if he went on to that Google sheet, he would



                 4   see the breakdown of the individual categories that I



                 5   just mentioned.



                 6        Q   All right.  So he responded, he says, "A PDF



                 7   would be fine.  They are requesting the P&L and the



                 8   balance sheet"; is that correct?



                 9        A   Yes.



                10        Q   And then you mention, "You have access to



                11   Zoho Books.  You can print it if you want.  I can do



                12   it later."



                13            So you're saying that the balance sheet and



                14   all that information is in Zoho Books; correct?



                15        A   Correct.



                16        Q   All right.  And I think we've previously



                17   established this exhibit.



                18            I'm going to move on to Exhibit 14A.  And,



                19   again, this is a continuation of the conversation



                20   between you and Mr. Davis when he was requesting P&Ls



                21   and some other financial information.



                22            It looks like here on the right-hand side --



                23   this is, again, text correspondence, just to be



                24   clear.



                25            On the left-hand side is Mr. Davis; correct?
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                 1        A   Yes.



                 2        Q   And on the right-hand side is you; correct?



                 3        A   Yes.



                 4        Q   All right.  And here you -- it looks like



                 5   you've sent a PDF of the balance sheet to him;



                 6   correct?



                 7        A   Yes.



                 8        Q   And also a PDF of the profit and loss



                 9   statement; correct?



                10        A   Yes.



                11        Q   And he responded and says, "I got into



                12   Zoho"; right?



                13        A   Yes.



                14        Q   So it looks like you have a little bit of



                15   back and forth.  And you're referencing that -- it



                16   says, "Below here," immaterial looking at the end of



                17   the conversation.  "You say there is different



                18   portals for each."



                19            What are you referring to here?



                20        A   So he's saying that -- you know, it seems



                21   like he was confused where to log in to Zoho Books,



                22   and I'm assuring him that you do have access.  You're



                23   probably not going to the right portal.  And then he



                24   says, "I don't know what to tell you.  I'll give you



                25   a screenshot."  And I said, you know, "Yes, there's
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                 1   different portals, as I just explained."  And he



                 2   said, "I will explain later" -- "I will try again



                 3   later.  No big deal.  Thanks for sending the report."



                 4            And just to be sure, I actually resent him



                 5   the invitation to make sure that we had a fresh



                 6   e-mail in his inbox to make sure he would be clicking



                 7   on the right link to access to Zoho Books.  And then



                 8   he's inviting me to some Andrea Bocelli concert after



                 9   that.



                10        Q   Okay.  All right.  So TopDevz, I think we've



                11   established this before, but it's effectively a --



                12   it's in the software space in terms of the company,



                13   it focuses in the software industry; correct?



                14        A   Software development, yes.



                15        Q   So, is it fair to say, that in terms of how



                16   you work or how the company works, it looks for



                17   software solutions to run its organization?



                18        A   Yes.



                19        Q   So the way that it operates is it will use



                20   different electronic platforms in order to handle



                21   something.  Instead of sending out a hard copy of a



                22   P&L, you can access it online in some sort of



                23   application or software tool; is that fair?



                24        A   This was the death march at Surge, where



                25   they were using spreadsheets to do all this stuff,
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                 1   and, you know, there's a modern way to do this stuff,



                 2   which is use cloud platforms like Zoho and different



                 3   systems that we use to work remotely and to give



                 4   people instantaneous access.



                 5            The spreadsheet also can create room for



                 6   human error, and if you catch it, it would just be



                 7   another, you know, line item there.  But, you know,



                 8   the cloud-based platform, like Zoho accounting, has



                 9   all the built-in functionalities for an accounting



                10   software that any more mature company would be using.



                11        Q   Okay.  And so at the very end he's saying --



                12   he says, "Thanks for sending the reports."



                13            You sent him the reports he was requesting,



                14   to your knowledge; correct?



                15        A   Yes.  And I sent him the new invite, just in



                16   case he couldn't find the e-mail to get onto Zoho.



                17        Q   Did he respond back to you and say that he



                18   couldn't get in at that time?



                19        A   I never heard about this particular instance



                20   back, as you can see, he asked me for who Andrea



                21   Bocelli is.



                22        Q   Okay.  So the answer is that after you



                23   granted him access again to make sure he had it, he



                24   didn't come back to you and say I don't have access,



                25   to your knowledge?
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                 1        A   Not to my knowledge, no.



                 2        Q   Okay.  At least -- I want to be very clear



                 3   about that.



                 4            He didn't come back to you immediately and



                 5   ask -- and say that he couldn't get access?



                 6        A   No.



                 7        Q   Okay.  All right.  Let's move on to the next



                 8   exhibit, which is 15A.  And again, this is more text



                 9   correspondence between you and Mr. Davis.



                10            The correspondence is -- on the left is



                11   Tyler Davis, to your understanding; is that correct?



                12        A   Yes.



                13        Q   And on the right-hand side is you; correct?



                14        A   Yes.



                15        Q   Now, I'll just read this for the record.



                16            On the left-hand side what it says, it says,



                17   "I'm just sending you what I am getting.  I will be



                18   honest it doesn't give me a warm and fuzzy.  I also



                19   don't get a bill from Google for AdWords.  Mobile



                20   Monster does.  And then I get a bill for Mobile



                21   Monster, which just makes everything more complex and



                22   messy.  I honestly don't have time or energy to dwell



                23   on this or do I care, but moving forward all bills



                24   for TopDevz need to go to TopDevz and be paid by



                25   TopDevz.  There is no reason to do it any other way.
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                 1   Employees who work for TopDevz should be paid by



                 2   TopDevz.  Does that make sense?  I need to be able to



                 3   look at a report like this and say that's wrong, not



                 4   be sitting here going" -- it says "going shit is



                 5   wrong," excuse my language.  "Doing that makes" --



                 6   "Does that make sense?  I think we need to simply



                 7   unless you can give me a reason why we shouldn't."



                 8            Does that -- is that correct?



                 9        A   Yes.



                10        Q   All right.  You respond and say, "It is



                11   simple, dude.  Everything is broken down in detail on



                12   the P&L.  I can add you to the Google account.  You



                13   can see the live spend, every dollar is accounted



                14   for"; correct?



                15        A   Yes.



                16        Q   He says, "That would be awesome.  Like I



                17   said, I don't care and I don't want to question it



                18   ever.  You are my partner.  I don't want to ever



                19   question or have reason to question"; correct?



                20        A   Yes.



                21        Q   You said, "It's totally fine Tyler.  I can



                22   see your point"; correct?



                23        A   Yes.



                24        Q   All right.  Let's move on to the next



                25   exhibit, which is a continuation of this
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                 1   conversation, Exhibit 16A.



                 2            And, again, this is a continued conversation



                 3   via text between and you Mr. Davis; correct?



                 4        A   Yes.



                 5        Q   And on the left-hand side is Mr. Davis;



                 6   correct?



                 7        A   Yes.



                 8        Q   And on the right-hand side is you; correct?



                 9        A   Yes.



                10        Q   Now, it looks like at the top, it says you



                11   said, "One sec"; right?



                12        A   Yes.



                13        Q   He says, "I love you Ashkan, everything



                14   about you.  I have to trust you a hundred percent.



                15   It doesn't work any other way"; right?



                16        A   Yes.



                17        Q   And you immediately responded and said, "I



                18   just gave you admin rights to the Google account,"



                19   and there's a screenshot, it looks like, of the



                20   Google account; is that right?



                21        A   Yes.



                22        Q   He responds immediately and says, "Awesome.



                23   Thank you"; correct?



                24        A   Yes.



                25        Q   And then you sent him a screenshot, and
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                 1   just -- and it says --  and there's a -- it looks



                 2   like the Google account, you say, "I will reset your



                 3   password for TopDevz.  I just changed your TopDevz



                 4   ones" -- "one," and then you listed "to 12345678.



                 5   You will need to change it when you login again";



                 6   correct?



                 7        A   Yes.



                 8        Q   He says, "Awesome"; right?



                 9        A   Yes.



                10        Q   You said, "Also, if you look on the P&L,



                11   everything is broken down by category.  So you can



                12   see the AdWords spend matching the amount in Google



                13   account"; correct?



                14        A   Yes.



                15        Q   He responds, "So now I have a warm and



                16   fuzzy"; right?



                17        A   Yes.  Can I elaborate on that?



                18        Q   Yes.



                19        A   This is very important, because this was a



                20   time where I felt that Tyler was not trusting that



                21   the Mobile Monster charges for AdWords were not



                22   actually going to AdWords, which is why he was asking



                23   for access to the AdWords account.  So you pay -- so



                24   the reason why there wasn't a debit card for TopDevz



                25   or a credit card, because it didn't have any, is
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                 1   because our spending on AdWords some months would be



                 2   $200,000 on my personal American Express.



                 3            So what would happen is TopDevz would get an



                 4   invoice for Mobile Monster, for like 250 grand, and



                 5   I'm like, that's a lot, yeah, it is a lot, but then



                 6   when I went into it, I'm like, well, it was $180,000



                 7   of Google charges on my card.  So when Tyler saw



                 8   this, because he saw the amounts going to Mobile



                 9   Monster, this was his way of not confronting me, that



                10   he doesn't trust me, but basically asking me, look, I



                11   know you're charging for whatever you're paying on



                12   your Amex for your Google.  Even though it's broken



                13   down, as I say, on that spreadsheet line by line



                14   item, what he wanted to see is was the money actually



                15   going into the Google account to run the ads.



                16            So in order for him to have zero doubt that



                17   that is where the money's going, I gave him admin



                18   access to the actual Google ads account, which he can



                19   log in and see the payment history and the charges



                20   from Google.  That's why he's saying, "Now I have a



                21   warm and fuzzy," because he can follow the money



                22   from, you know, where everything is going.



                23            The reason why we could not do it out of



                24   TopDevz, as he was suggesting earlier, because the



                25   bank account and the cash flows didn't have the
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                 1   money.  So I had to support the cash flow, and I have



                 2   e-mail correspondence with him, where I'm like, dude,



                 3   there's a quarter million dollars on my Amex, like we



                 4   need to deal with the situation.  But anyhow, this is



                 5   where it landed, so I think this was --



                 6        Q   Well, you can talk about that a little bit,



                 7   which is why would there be a cash flow issue?  What



                 8   was the cash flow issue?  Explain that.



                 9        A   Well, one, we were a startup, we were



                10   generating revenue.  And when we started to generate



                11   revenue, we were growing, and the accounts we were



                12   starting to land were getting larger and larger.  So



                13   our payment terms were going from net 15 -- like



                14   Becton, Dickinson, for example, a Fortune 50 company,



                15   is not going to change their payment terms because of



                16   TopDevz.



                17            And I get asked this question every day.



                18   Josh will come to me and say, hey, I need you to



                19   accept this or talk to them, and I try, but they're



                20   like, listen, our terms are our terms.  You want to



                21   do business with us or you don't.  So I'm not going



                22   to turn down a Fortune 50 company.  So we say yes,



                23   but it creates a lot of cash flow issues because the



                24   payment terms are getting extended.



                25            Compounding that problem is we weren't
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                 1   getting paid on time with the payment terms.  So they



                 2   would say net 60, and it really became net 90, some



                 3   of them were net 120.  So it just became, you know,



                 4   that compounding issue.  And I can't blame the



                 5   customers for that, but this is -- this is why it was



                 6   structured that way.



                 7        Q   Okay.  So I do want to talk about something



                 8   related to this very quickly, which is -- so is



                 9   Becton, Dickinson -- is that the correct way to say



                10   it?



                11        A   BD, yeah.



                12        Q   Okay.  Are they a client of TopDevz?



                13        A   Yes, they are.



                14        Q   Okay.  And what is -- do you know what the



                15   revenue is for them, generally, per year?



                16        A   We signed a statement of work with them for



                17   a PO for $750,000.



                18        Q   For what year?



                19        A   It started, I want to say, in 2020, and it's



                20   actually coming to its end now, but they're talking



                21   about renewing.



                22        Q   Okay.  So $750,000 for that work?



                23        A   Correct.



                24        Q   Okay.



                25        A   The purchase order is that much.
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                 1        Q   All right.  Let's move on.



                 2        THE ARBITRATOR:  Is this a good time for a



                 3   break?



                 4        MR. MATTHEWS:  Sure, we can do that.



                 5        THE ARBITRATOR:  And then we'll go for maybe --



                 6   let's take a ten-minute break, and then maybe plan on



                 7   going another 30 minutes or so.



                 8        MR. MATTHEWS:  Sure.



                 9        THE ARBITRATOR:  What is your time estimate for



                10   Mr. Rajaee?



                11        MR. MATTHEWS:  I think what I have left would be



                12   about an hour and a half to two hours.



                13        THE ARBITRATOR:  Oh, all right.  We won't be



                14   finishing tonight, then.



                15        MR. MATTHEWS:  I think we'll have to continue a



                16   little bit into the next day.



                17        THE ARBITRATOR:  All right.  All right.  Then,



                18   let's take a ten-minute break.  Come back like at



                19   4:10.



                20        MR. MATTHEWS:  All right.  Perfect.  Thanks so



                21   much.



                22            (Recess taken from 3:58 p.m. to



                23        4:10 p.m.)



                24        THE ARBITRATOR:  Okay.  I was just looking at my



                25   notes.  Did we agree -- since it looks like -- since
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                 1   it looks like we are going to need additional hearing



                 2   time, did we agree on December 13th as our additional



                 3   day?



                 4        MR. CARPENTER:  Yes.



                 5        THE ARBITRATOR:  Okay.  So -- and can we start



                 6   at 9:00?  Will that work for everyone?



                 7        MR. CARPENTER:  Yes.



                 8        THE ARBITRATOR:  Okay.  Mr. Matthews, does that



                 9   work for you?



                10        MR. MATTHEWS:  Does that work for you, 9:00?



                11        MR. RAJAEE:  Yeah, I can do it.



                12        THE ARBITRATOR:  Okay.  So we'll start at



                13   9 o'clock on December 13th.



                14            And Mr. Matthews, I know you have a bit more



                15   time with Mr. Rajaee.  And then do you have other



                16   witnesses after Mr. Rajaee?



                17            Oh, Mr. Matthews, you're muted.



                18        MR. MATTHEWS:  I may call Mr. Davis, otherwise,



                19   that would be it.



                20        THE ARBITRATOR:  Okay.  All right.  Well, then,



                21   let's see what we can do today.  Since we're not



                22   going to finish and it has been a long day, can we go



                23   till about 4:45?  Just I have a few things that have



                24   piled up that I could sure use even 15 minutes to



                25   take care of.

�



                                                                       485





                 1        MR. MATTHEWS:  Completely understood.  That's



                 2   fine with me.



                 3        THE ARBITRATOR:  Okay.



                 4        MR. CARPENTER:  I'm sure Susan will appreciate



                 5   it.



                 6        THE ARBITRATOR:  Okay.  All right.  Well, then,



                 7   let's continue working for another half-hour or so.



                 8            And Mr. Matthews, the floor is yours.



                 9        MR. MATTHEWS:  Okay.  Thanks so much.



                10        Q   So we're back on the record, and we were



                11   looking, just to be clear, at Exhibit 16A; right?



                12            You know, I just want to touch real quickly,



                13   before we move on to the next exhibit, can you



                14   quickly, Mr. Rajaee, explain the purpose of your



                15   purchase of the Bentley and Rolls-Royce that have



                16   been mentioned.



                17        A   So the cars were a tool to fit into one of



                18   the puzzles pieces I was trying to explain but wasn't



                19   given the opportunity to finish.  But, essentially,



                20   they were used to create a certain image for the



                21   company and also be used in our content generation



                22   for the social media channel for TopDevz, LinkedIn,



                23   basically all the stuff that we do.  So that was



                24   just -- it was a part of that campaign.



                25        Q   Can you explain, or give a specific example,
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                 1   of how maybe, perhaps, the Rolls-Royce helped to



                 2   close any business?



                 3        A   Specifically, I remember the CIO of Procore,



                 4   who contacted us, and his name's Mike Hanson, and I



                 5   purposely took the call inside the Rolls-Royce



                 6   because I wanted to, you know, show a particular



                 7   image.  And the first comment he made was, you know,



                 8   "Dude, are you in a Rolls-Royce?"  And I'm like --



                 9   you know, I kind of played it off, but I was doing



                10   that intentionally.



                11            And then after that call, he introduced me



                12   to the head of somebody else at Procore.  I can't --



                13   I think it was Samantha.  I can't remember her name.



                14   And ultimately they asked for, within a week of that



                15   conversation, four or five more developers.  And then



                16   we couldn't fulfill it because of the whole Tyler



                17   thing, we lost Siarra, so we lost some of that



                18   revenue.



                19            But that would be a specific instance where



                20   I could definitely tie the credibility of the comment



                21   that he made.  It just kind of put me on a different



                22   level with him.  And, ultimately, Procore went public



                23   a few months ago, and we were a part of that, so --



                24        Q   Okay.  So can you explain, do you recall



                25   what Procore, what their revenue is per year, or
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                 1   roughly?



                 2        A   I don't.  I don't know.  I know that they're



                 3   construction management.  Tyler knows.  His company



                 4   uses Procore.  But it's basically a construction



                 5   management software, and like I said, they went



                 6   public a few months ago.



                 7        Q   Okay.  All right.  Let's move on to



                 8   Exhibit 17A.  Now, I'm not sure, we'll see if you --



                 9   how you can speak to this.



                10            But this is -- this is a screenshot of a --



                11   it looks like an e-mail from Tyler Davis at his



                12   Porter Consulting, LLC, to Jennifer Glaser where it



                13   states, "Jennifer, can you send me the 2020 taxes and



                14   my K-1 for TopDevz?"



                15            How do you have access to this e-mail?



                16        A   So TopDevz uses Google Enterprise edition,



                17   and one of the functionalities of the administration



                18   for the domain of TopDevz is the administrator can



                19   view all activity on a user's account, which is how



                20   you found out he's accessing files, you know, making



                21   requests to Jennifer, and copying his TopDevz e-mail.



                22            If he would have sent that e-mail from



                23   Porter Consulting, it says there to Jennifer Glaser,



                24   we wouldn't have seen it, but because he copied



                25   TopDevz.com, and I'm a super admin user, we can view
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                 1   all activity relating to what files are accessed,



                 2   when they're downloaded, e-mail corres- -- basically



                 3   e-mail correspondence.



                 4            And this was in place way before the



                 5   litigation, just so you know, because sometimes our



                 6   developers, they use -- they'll swear at a client or



                 7   something, or there's some key words that Google, for



                 8   like corporate compliance, tries to detect.  So I get



                 9   alerted when those kinds of things happen.  But in



                10   this specific case I used the administrator portal to



                11   go in and view activity on his e-mail account.



                12        Q   Okay.  So this is -- so basically through



                13   your ownership of TopDevz IP or its assets, you can



                14   access this communication?



                15        A   Correct.



                16        Q   Okay.  Now, it looks like this e-mail was



                17   drafted or sent on October 12th of 2021.  So this



                18   year, relatively recently.



                19            Do you have any reason to believe it wasn't?



                20        A   This is directly from the Google admin



                21   portal.  So if it's in there, he copied TopDevz.com



                22   at 1:58 p.m. on October the 12th, 2021.



                23        Q   Okay.  All right.  And, again, so this is a



                24   request for the 2020 taxes and K-1 for TopDevz;



                25   correct?
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                 1        A   Yes.



                 2        Q   All right.  So let's move on to the next



                 3   exhibit, Exhibit 18A.  And this is dated



                 4   October 14th, 2021.  So it looks like two days later,



                 5   and it's an e-mail from Jennifer Glaser to Tyler



                 6   Davis at his Porter Consulting, LLC, account, and



                 7   also at his TopDevz.com account.



                 8            How do you have access just to this, just to



                 9   clarify for the record?



                10        A   Same way I have access.  Except if you look



                11   at system labels, Google tracks if the user opens the



                12   e-mail or not.  The reason why I think this is



                13   important is because it's saying that it hit his



                14   inbox on his TopDevz domain, and he opened this



                15   e-mail on his TopDevz domain.  So as of October 14th,



                16   he still had access to everything.



                17        Q   Okay.  Now, Jennifer Glaser, she's the



                18   accountant for TopDevz; right?



                19        A   Correct.



                20        Q   And when she gets requests for corporate



                21   documentation, does she generally contact you or does



                22   she advise you?



                23        A   Generally not, but since the litigation



                24   started, you know, I was asked to go through counsel



                25   on any communication regarding TopDevz.  And she
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                 1   reached out and told me that Tyler's requesting



                 2   returns, and I told her, "Give him whatever he



                 3   wants" --



                 4        Q   Okay.



                 5        A   -- "relating to TopDevz, LLC.



                 6        Q   All right.  Thanks for clarifying.



                 7            Let's move on to Exhibit 19A.  So this is an



                 8   invoice for Mobile Monster.  It's dated June 5th of



                 9   2017.  It looks like a little bit after the company



                10   was formed, a little less than a month after the



                11   company was formed --



                12        A   Yes.



                13        Q   -- correct?



                14        A   Yes.



                15        Q   And so this invoice, it states it's for lead



                16   generation fee and expense reimbursement for -- the



                17   amount is $50,000 -- $50,718; correct?



                18        A   Yes.



                19        Q   And you stated before that you work with



                20   Zoho Books for your accounting; correct?



                21        A   As of 20- -- or towards the end of 2019,



                22   2020, yes.



                23        Q   And Mr. Davis has access to the account for



                24   TopDevz through Zoho Books; correct?



                25        A   Yes.
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                 1        Q   All right.  And are these -- does he have



                 2   access to these invoices?



                 3        A   They should all be in there, yeah.



                 4        Q   Okay.  Now, before I move on, I actually



                 5   want to touch on one other issue.  The -- because we



                 6   had talked before about the Bentley and the



                 7   Rolls-Royce.  I want to talk real quickly about the



                 8   private jet.



                 9            You said that there's a management company,



                10   a company that manages the jet; correct?



                11        A   Yes.



                12        Q   And so can you talk a little bit about the



                13   documentation that's in place with regards to the use



                14   of the jet or how that works?



                15        A   I can't remember the lady's name, but she is



                16   a private aviation attorney, specializes in private



                17   aviation matters.  She set everything up.  And she --



                18   there's all this dry lease, web lease, FAA stuff, a



                19   bunch of documentation on that.



                20            And then on the use of the aircraft, when



                21   the aircraft is being used or maintenanced [sic],



                22   every dollar that is spent on the plane is actually



                23   done through Lone Mountain.  They're the ones who



                24   front the expenses.  And then -- actually, they don't



                25   front, sorry.  They ask for a $50,000 retainer, and

�



                                                                       492





                 1   then they would deduct from that.  And as the



                 2   aircraft's being used, we would be replenishing that,



                 3   which is why the invoices and amounts you see going



                 4   to Lone Mountain.  And they send me very detailed,



                 5   with all kinds of receipts attached.  They're like a



                 6   hundred pages long for like two trips.  It's



                 7   everything from a $3 Subway sandwich up to $20,000



                 8   maintenance on the aircraft.



                 9        Q   Okay.  And when you're using it, can you



                10   give us some examples of when you've been -- or when



                11   you've used this aircraft and what for?



                12        A   So I use it in various ways.  One is when we



                13   first got it, there was an account in Denver that was



                14   very timely.  And I went to go see her, she's the



                15   vice president of a company called Alchemer.  I don't



                16   know how to spell it, Alchemer.  And she -- their



                17   office is very -- like kind of remote.  And that



                18   would be one opportunity that I took to go see a



                19   client right away, face to face, because I saw the



                20   opportunity.



                21            And she has on her -- they're currently a



                22   client of ours right now, with four or five active



                23   developers, so that's about a hundred thousand in



                24   revenue, but they're activity planning with us right



                25   now for anywhere from 15 to 20 more developers.  And
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                 1   that would be an instance of using the plane to go



                 2   see a client on demand, right away, and do that.



                 3            While I was there, there was a joke made,



                 4   because she found out what airport I landed at.  And



                 5   it wasn't Denver International, it was some weird,



                 6   you know, in the middle of kind of nowhere airport.



                 7   She goes, "Oh, that's a private airport."  And then I



                 8   was like -- I joked back with her, I'm like, "Oh,



                 9   yeah, you know, we got a plane to get around."  She's



                10   like, "Oh, you guys must be doing really well."  I



                11   said, "Yeah, you know, we're trying."  I just kind of



                12   played it off.  20 minutes later, she walked out of



                13   the room and brought the CEO of the company into the



                14   room and introduced me directly.  So this would be



                15   another example of how I strategically played it off,



                16   like it was coincidental, but it was staged, like to



                17   get to them.  That would be one.



                18            And then while I was there, I was able to



                19   see this CFO of Bankers Bank of the West, a bank that



                20   I was developing a relationship with.  And he could



                21   only meet at a certain time, where the jet became



                22   flexibility for me to just wait for him.  So I did, I



                23   met with him too.  And then I used the jet to go to



                24   Florida to meet with some folks, and at that event, I



                25   was introduced to the chief operating officer of
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                 1   Fraser Yachts.  So their clientele literally is



                 2   billionaires.  These are 200-, 300-foot mega yachts.



                 3            And the joke was, again, you know, the



                 4   flexibility of the airplane, and, you know, I bring



                 5   it up for marketing purposes so that it established



                 6   some sort of almost like a category of people you're



                 7   talking to.  And so they introduced me to a bunch of



                 8   people there, and I'm building relationships with



                 9   them and trying to get, you know, TopDevz into there.



                10            I was introduced to someone there.  I forget



                11   his name right now.  And they're doing a very large



                12   project, of which they -- as soon as they found out



                13   we do software development, they're like, "We need to



                14   talk."  And he's currently traveling right now, but



                15   they're on the calendar at the top.



                16            So there's some specific examples of -- from



                17   just as a tool to get around when I need to, that the



                18   plane is being used.  Everything else is for the



                19   marketing side, you know, the image of, you know,



                20   what we put out on social media contact and stuff to



                21   leverage the image of a successful software



                22   consulting company.



                23        Q   Okay.  All right.  I want to move on to



                24   Exhibit 20A.  And this is -- again, this is another



                25   invoice for Mobile Monster.  This is dated

�



                                                                       495





                 1   November 1st of 2017.  This is, it says, consultant



                 2   reimbursement expenses for $14,062.74.



                 3            Does that look correct to you?



                 4        A   It looks correct, yeah.



                 5        Q   Okay.  Is this an invoice that is available



                 6   in Zoho Books?



                 7        A   It should be.



                 8        Q   And it would be available to Tyler Davis;



                 9   correct?



                10        A   It should be.  And if it isn't, he can ask



                11   for it.  Siarra Wood was actually handling all of



                12   this invoicing stuff by the way.



                13        Q   All right.  Did -- from your understanding,



                14   were you aware of correspondence between Tyler Davis



                15   and Siarra Wood regarding accounting or any other



                16   issues?



                17        A   There was several communications between



                18   Siarra and Tyler.  One was for a PPP loan he was



                19   trying to get for Porter.  Another was for some sort



                20   of net worth statement.  Another was our -- our taxes



                21   that we pay on payroll, the W-2 quarterly reports.  I



                22   don't know.  I just -- I tell her talk to Jennifer,



                23   she'll tell us where to go get it.



                24            And then there was times where he would ask



                25   for the P&L.  And right before this litigation he
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                 1   asked for all the transfers that have been made to



                 2   Mobile Monster, and the amounts Mobile Monster



                 3   actually received.  And I -- and Siarra asked me



                 4   about, you know, "Tyler's asking for Mobile Monster



                 5   stuff," and I said, "Give it to him."



                 6            And so I pulled my American Express cards



                 7   personally and I sent it to him.  And Siarra sent him



                 8   a whole bunch of information on Mobile Monster.



                 9        Q   All right.  So let's move on to Exhibit 21A.



                10   This is back to some correspondence with you and



                11   Mr. Davis.  This is text correspondence between and



                12   you Mr. Davis.  It's dated November 25th, 2019.  I'm



                13   looking here at the time stamp above where it's been



                14   highlighted.



                15            Does that look correct to you?



                16        A   Yes.



                17        Q   And on the left-hand side is Mr. Davis;



                18   correct?



                19        A   Yes.



                20        Q   And on the right-hand side is yourself,



                21   Mr. Rajaee; correct?



                22        A   Yes.



                23        Q   All right.  And it states for Mr. Davis, he



                24   says on November 25th, 2019, at 10:14 a.m., he



                25   states, "When you get a chance send me the meeting
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                 1   invites for the executive meetings.  I would like to



                 2   start attending.  I will also be arriving at about



                 3   8:30 to the office next Thursday, leaving Friday



                 4   night."



                 5            Do you recall what this is in reference to?



                 6        A   A hundred percent.



                 7        Q   Can you tell us what that's in reference to?



                 8        A   So that was the year, towards the end as you



                 9   can see, I think we did almost 8 million in revenue.



                10   And I had approached Tyler to say, you know, I know



                11   you're running Porter Consulting, but, you know, he



                12   had told me he'd never had more than 5, 6 million in



                13   revenue at Porter Consulting even though it's been



                14   around for 10, 15 years or however long it's been



                15   around.  And I said to him, I said, "Look, this



                16   company's really growing.  I could use your help.



                17   And it's going to need a chief operating officer,



                18   and, you know, if you want to build it like we did at



                19   Surge, come, you know."



                20            And, you know he said that he's not ready



                21   because he doesn't understand the software language



                22   yet.  He was supposed to start in January as the



                23   chief operating officer, which he eventually did.



                24   But this text is in reference to he wanted to start



                25   getting onboarded in December, getting himself
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                 1   acquainted with the people at the company, the



                 2   process of the company, kind of the stuff that we did



                 3   inside the company on a more kind of intimate level.



                 4            And then we were having an employee get



                 5   together in San Diego.  And he was -- he came for



                 6   that trip and met all the people in person.



                 7        Q   Okay.  And after this conversation, was it



                 8   custom and practice for -- actually, strike that.



                 9            Was -- were you involved in management



                10   meetings with Mr. Davis regarding TopDevz?



                11        A   Prior to this, no.  I would consult him



                12   pretty much about everything.  And -- yeah, I



                13   consulted him pretty much on everything.  But he



                14   wasn't attending meetings until kind of this time



                15   period.



                16        Q   Okay.  But did he start to get involved in



                17   negotiating contracts with clients?



                18        A   Absolutely, he negotiated.  Well, he would



                19   review the terms of the contract, and if he was



                20   comfortable with some of them, he would do client



                21   facing calls.  But the majority of it would be he



                22   would help Sarah with the terms of the contract, and



                23   ultimately, I would be brought in to negotiate the



                24   terms.  But I would rely on him to review the



                25   contracts, to make sure that we were comfortable as a
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                 1   company with the terms that were on that particular



                 2   account.



                 3        Q   Okay.  And if he wasn't comfortable with the



                 4   terms, did you ever discuss it with him?



                 5        A   Yeah.  We went back and forth on e-mail



                 6   threads all the time.



                 7        Q   All right.  Did -- you said you were --



                 8   let's say before you purchased the jet, you were



                 9   using a jet, were you leasing it, or how did that



                10   work?



                11        A   Are you talking about JetSmarter?



                12        Q   Yes.



                13        A   So we used JetSmarter to get acquainted with



                14   private aviation and jet guards and, you know, what a



                15   jet can do, and the benefits and the costs, and, you



                16   know, just kind of getting into that.  So prior to



                17   that jet, we were on JetSmarter for three years.



                18        Q   And were you using it as a tool at that time



                19   to visit clients?



                20        A   Same reasons why I'm using the jet now.



                21   Clients, marketing, content for the social media, and



                22   stuff that we do.  And I actually met Hugh Jackman on



                23   one of the flights, which was pretty interesting.



                24        Q   Well, in connection with these flights, I'm



                25   going to talk about those relationships in a second,
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                 1   but did Tyler come with you on some of these flights



                 2   to meet clients?



                 3        A   On some of them, he would, yeah.



                 4        Q   And can you give us an example that you



                 5   recall of a client meeting with Tyler?



                 6        A   We went to Texas once and we met with



                 7   Steves & Sons, which is based out of Austin, San



                 8   Antonio.  And then I think we did a Chicago trip.



                 9   I've done several with him.  I'm not remembering all



                10   of them off the top of my head.



                11        Q   Well, let me ask you a question.  Generally,



                12   how much do you travel?



                13        A   When we had the JetSmarter membership, I



                14   think I took about 160 flights.



                15        Q   In a year?



                16        A   It was over the period of three years.



                17        Q   Over the period of three years?



                18        A   Right.



                19        Q   Okay.  So you're traveling, is it like a



                20   couple times a month?



                21        A   In the beginning, it was, I think, a lot



                22   more than a couple times a month.



                23        Q   Okay.  So I'm going to move on to --



                24   actually, let's talk about the -- you just referenced



                25   something about Hugh Jackman.  I'm wondering if
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                 1   there's any significance there.  Can you explain if



                 2   there's any significance to that interplay or



                 3   introduction?



                 4        A   So I have a selfie on a private jet with



                 5   Hugh Jackman and myself only, and I've used that I



                 6   don't know how many times to gain credibility, taking



                 7   wow factors with clients, that'll be like, "Oh, wow,



                 8   you know Hugh Jackman?"  And they just want -- they



                 9   just want -- you know, it's kind of the product hook.



                10   Right?  It's like I have a connection to him and his



                11   wife Deborra, and so that is interesting to people.



                12            So I've used it on LinkedIn in.  I've used



                13   it on YouTube.  I've used it on text messages with



                14   folks.  Tyler has used it and shared it with people



                15   in his network.  So, I mean, it would be those types



                16   of things where we would retool and repurpose for



                17   marketing.



                18        Q   So what's the significance of using some of



                19   these tools to develop a relationship with a client?



                20   Why is that significant for TopDevz?



                21        A   Because it's kind of like a real estate



                22   agent, right, if I'm to really simplify it.  You



                23   generally work with the real estate agent that is



                24   either top of mind to you or has incredible



                25   credibility to make you go with them over somebody
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                 1   else.  Right?  Our business is kind of a



                 2   when-you-need-us kind of business, and we can't just



                 3   keep pushing the same content.  So building those



                 4   relationships keeps us top of mind, so when there is



                 5   a need, they come to us.



                 6            The second part of relationship building is



                 7   when there are problems on accounts, which we



                 8   experience at TopDevz, they leave us -- for them to



                 9   leave us becomes a little bit harder.  They give us



                10   more opportunities, they give us more at-bats to fix



                11   the problem because there's that's personal



                12   connection.



                13        Q   So you're saying that you are making a



                14   calculated investment into a relationship with people



                15   at a company to build longevity of a relationship; is



                16   that what you're saying?



                17        A   That entire model I was trying to explain



                18   that I wasn't able to finish hinges on the ability to



                19   keep track of all of these relationships and foster



                20   them and grow them.



                21        Q   Okay.  And then from a sort of connectivity



                22   point of view, what is the general role of the people



                23   that you're dealing with at a company?  Are they



                24   generally key level executives, or who are you



                25   generally dealing with?
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                 1        A   So we had the -- when we started the



                 2   company, it was more managers and some CIOs.  Since



                 3   kind of this push in the marketing content side, it



                 4   has turned into a lot of board level members, some of



                 5   them, you know, incredibly ultra high net worth



                 6   individuals that own companies.  CEOs of larger



                 7   companies, CFOs of larger companies.



                 8            So, you know, it's also interesting to note



                 9   that when I used to text these people four years ago,



                10   I wouldn't get a reply, where now I will send a



                11   message, and I get a reply.  And that tells me right



                12   there that the relationship is at a different level.



                13   Right?  And I pride myself on that, because that's



                14   what I've been busting my ass to do, is build this



                15   infrastructure.



                16        Q   Understood.



                17            And so from your perspective, do you also



                18   believe or have you -- strike that.



                19            From your perspective, have you experienced



                20   situations where you -- where these individuals have



                21   an expectation of a lifestyle when they're



                22   interacting with you?



                23        A   I have received numerous messages, text



                24   messages, phone calls, leads for TopDevz, where they



                25   reference the jet or will reference the show or will
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                 1   reference the Rolls-Royce or the Bentley, and say,



                 2   "Hey, I really like your show on this content," blah,



                 3   blah, blah, "I need this."



                 4            And I even have people reaching out to me



                 5   for business advice, how can I get a jet, how can I



                 6   get a Rolls-Royce, how can I get this, how can I get



                 7   that.  And my answer's honest, you know, I work hard,



                 8   I do it, whatever.  But the one thing I'm careful of



                 9   is not to fake it.  Right?  And that's, I think,



                10   important in what I'm doing, is I'm not being



                11   disingenuous by doing it.  I'm strategically using it



                12   for the benefit of the company.



                13        Q   All right.  Let's move on to Exhibit 22A.



                14        THE ARBITRATOR:  Is this maybe a good stopping



                15   point?



                16        MR. MATTHEWS:  I think so, actually, yeah.



                17        THE ARBITRATOR:  Okay.  Because I think it takes



                18   about 15, 20 minutes per exhibit.  So it might be a



                19   good stopping point.



                20        MR. MATTHEWS:  Okay.



                21        THE ARBITRATOR:  So till December 13th at



                22   9:00 a.m.



                23        MR. CARPENTER:  And will we get a new link from



                24   Elizabeth?



                25        THE ARBITRATOR:  I assume so, now that she knows
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                 1   that we definitely need it.



                 2        MS. ROBERTSON:  Yes, I'll circulate one for the



                 3   13th.



                 4        MR. CARPENTER:  Thank you very much.



                 5        THE ARBITRATOR:  All right.  Well, everyone,



                 6   thank you so much for your hard work, and, you know,



                 7   you've stayed alert through all this and worked



                 8   really hard.  Thank you very much.



                 9            And you too, Susan, the court reporter,



                10   appreciate all your good efforts.



                11            So I'll see you all on December 13th, and



                12   any problems or questions, just touch base with the



                13   case manager Elizabeth, and we will address them.



                14        MR. MATTHEWS:  Sounds good.



                15            Thank you, Susan.



                16            Thank you, Elizabeth.



                17            And thank you, Ms. Callahan.



                18            (Proceedings concluded at 4:39 p.m.)
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